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ACT

To provide for the defence of the Republic and for matters connected therewith.

ISE IT ENACTED by the Parliament of the Republic of South Africa, as
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INTRODUCTORY PROVISIONS
Definitions

1. (1) In this Act, unless the context indicates otherwise—
(i) “auxiliary service” means any service established under section 16(1): 5

(ii) *“Chief of the Defence Force™ means the Chief of the South African National
Defence Force contemplated in section 13(1):

(ii1) “citizen”’ means a South African citizen as contemplated in the South African
Citizenship Act, 1995 (Act No. 88 of 1995);

(iv) “Code’ means the Military Discipline Code referred to in section 104(1) of 10
the Defence Act, 1957 (Act No. 44 of 1957):

(v) “conscientious objection” means an objection. against the rendering of
military service or against participating in a military operation. on grounds of
conscience based on compelling religious. ethical or moral beliefs:

(vi) “court’. inrelation to a visiting force. means a body which or person who. by 15

virtue of the laws of the country to which such visiting force belongs. is
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to try any person for an offence under such military law or to review the
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(¢) The Defence Force must perform its functions in accordance with the
gt - ™ Slnsie N 0 ~
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(d) The Defence Force must have a primarily delensive orientation and posture.

fe) No member of the Defence Force may obey a manifestly illegal order.

(fi Neither the Defence Force nor its members may. in the performance of their 5
functions. prejudice a political party interest that is legitimate in terms of the
Constitution. or. in a partisan fashion. further any interest of a political party.

(¢ The Defence Force must respect the fundamental rights and dignity of its
members and of all persons.

Application of Act 10

3. (1) Unless the context indicates otherwise. this Act applies to—
g o]l memhers of the Defence Force and anv auxiliaty service. and all

emplovees. whether they are posted or employed inside or outside the
Republic: and

thy any nersons who_with the consent af the commanding officer_concerned. are 1
with or accompanving the Defence Force whilst outside the borders of the
Republic.
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Secretary for Defence and Chief of Defence Force exercise powers under direction 20
of Minister
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Secretary for Defence

a person to the post of Secretary for Defence as head of the Defence Secretariat.

(2) The Secretary for Defence serves in that post for the perlod and subject to the
S ardeanditionn obraniog grhe—gios omnll
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(b) continues to serve in that capacity under the terms and conditions of service of
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terms of such appointment.
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in section 8. the Chief of the Defence Force—
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(b) must comply with any direction issued by the Minister under the authority of 10
the President as contemplated in section 202(2) of the Constitution;

(c) is responsible for formulating and issuing military policy and doctrines;

(d) must execute his or her command by issuing orders, directives and

ins ];l(‘ﬁﬁn\‘ and hv gjving commande.
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(e} is responsible for the direct management and administration of the Defence 15
Force in an efficient way. including the effective utilisation and the education,
training and development of all members of the Defence Force, and
employees of the Department where so required by the Secretary for Defence; g
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(3) The organisation of and conditions of service in any auxiliary service, including
enrolment prerequisites, enrolment, engagement, Attestation, discharge, ranks,
musterings, leave, duties, dlsc1p11ne amre and any other matters convemcnt or

1

P o L

e -}

are as prescribed. 5

Existing auxiliary services
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(7) (a) If authorisation by the Minister in terms of subsection (1)(a) cannot be

,Et—L - i-. - &.} O N

Defence, with the concurrence of the Chief of the Defence Force, may, in accordance
with a standing arrangement delecated bv the Minister in this reeard authorise the
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(2) The powers and duties referred to in subsection (1) may only be exercised or
performed for the purposes of the— {
(a) successful execution of that employment;
(b) prevention of crime:
(c) maintenance of law and order; or 5
(d) preservation of the internal security of the Republic.
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CHAPTER 4

t

LAW ENFORCEMENT POWERS OF DEF ENCE FORCE AT SEA
Definitions

21. In this Chapter a word or expression has the meaning ascribed to it in any
appropriate convention and, unless the context indicates otherwise— 5
(a) ‘“‘innocent passage’ means the right of innocent passage contemplated in

section 2 of the Marine Traffic Act. 1981 (Act No. 2 of 1981);
(b) ‘‘military aircraft” means an aircraft of the armed forces of a State having
the military marks of that State, commanded by a member of the armed forces
and the crew of which is subject to regular armed forces discipline; 10
(c) “UNCLOS™ means the United Nations Convention on the Law of the Sea
adopted at Montego Bay on 10 December 1982:

IS
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external marks distinguishing such ships of its nationality. under the command
of an officer duly commissioned by the government of that State and whose 15
name appears in the appropriate service list or its equivalent, and the crew of

W ich ie pdar ramitlar armad farrac dicninlin a
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Interests to be considered
i
23. (1) {(a)If the Master of a foreign ship in refation to which and on board of which
enforcement measures are being taken in accordance with section 22(2)(b) so requests.

directly or through any military aircraft or warship authorised in terms of section 22(1).
ﬂﬁpg.\amn_» A Tammtman AL e iimt e met e T e OO _ [ =
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Right of visit on high seas by warships of Defence Force
i
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{a) in pursuance of a reciprocal agreement on co—op‘eration in law enforcement at
sea between the Republic and the relevant foreign state;

(ﬁ {‘Jw Py r& ram arnractalran ic Aaancictantunth tha nareamont: and_
t! «—‘gJ‘ ! 'q g! y

bl




36 No. 24576 GOVERNMENT GAZETTE, 20 FEBRUARY 2003

Act No. 42, 2002 DEFENCE ACT. 2002

et oY oo d et an il al s llitbnms mnlisa AfRaial ant manvae ta Avaraieas

o

= e | DN S

by L4l L Ol ALl o Dalinn Caadlna

(5) Section 217 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977). applies
with the necessary changes to a confession made to a military police official in the
performance of any function contemplated in this section. 5

(6) (a) Any civilian arrested by a military police official must be handed over to the

ot i o g i uny: Saes
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Supplementary Measures Act, 1999 (Act No. 16 of 1999). must be dealt with in
accordance with those provisions. 10
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Co-operation with other intelligence services .
35. The Intelligence Division must co-operate with any other intelligence service or
body created by or under any other law.

Counterintelligence by Intelligence Division

36. The Intellicence Division must, in accordance with any policy, procedure or 5
norm determined by the Minister and in consultation with the National Intelligence
Agency established by section 3 of the Intelligence Services Act. 1994 (Act No. 38 of

(}pi\ e ot -i(;f;hlfr\ anunterintallimanna manruarae and antiatiac svathan
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(b) the Department: and 10

(c) the Armaments Development and Production Corporation of South Africa,
Limited. established in terms of section 2 of the Armaments Development and
Production Act. 1968 (Act No. 57 of 1968).

Determination of security classification of members and employees

37. (1) The Minister may prescribe— 15
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clearance in terms of section 37(4). may be discharged from the Department by the
Minister. t.

Notification of security clearance or refusal thereof

39. (1) The Secretary for Defence must give written notice to every member or
employee in respect of whom a determination has been made in terms of section 37(4). 5
(2) (a) Subject to paragraph (b), the Secretary for Defence must, in writing. furnish

—— . R T A —— el B i‘jﬁf.

such refusal. downgrading or withdrawal.
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Functions of Defence Staff Council .
: 46. The Defence Staff Council must advise the Secretary for Defence and the Chief
of the Defence Force on any matter within their respective competencies.

Other councils that may be established

47. (1) The Secretary for Defence, the Chief of the Defence Force and any Chief of 5
a Division may establish such other councils as may be necessary.
(2) Any council established under subsection (1) must be constituted by the Defence
Staff Council and perform such functions as the Defence Staff Council may determine.

A A L 1 10 N |

this Act must be regarded as having been established under this section. 10

Establishment of Reserve Force Council

48. (1) The Minister must establish a Reserve Force Council.

(2) The Minister must appoint no fewer than nine and no more than 18 persons to the
Reserve Force Council and must designate one of them as chairperson.

(3) The Council must conduct its business in accordance with a constitution adopted 15 -
by it and approved by the Minister.

(4) The Council is a consultative and advisory body representing the Reserve Force
in order to promote and maintain that Force as an integral part of the Defence Force and
must be consulted on any legislation. policy or administrative measures affecting the
Reserve Force. 20
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the Defence Force and employees may be subjected to restrictions in communicating
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other reasonable means, the Minister may authorise the ‘contracting of a non-citizen in
a temporary capacity for a period not exceeding three years, renewable once for a period
not exgeedine three vears

disposal of the State, and may not perform remunerated work or engage himself or

herself to perform work outside his or her employment unless prior authority has been
= i = — S -

satisfied that there will be no prejudice to the Department. 10
(6) Should a Regular Force member be granted permission to embark on a separate
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(a) on the date on which a sentence of cashiering imposed on him or her is
confirmed: A

A P

O ————
been cancelled in terms of subsection (7) must be regarded as having been terminated
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(e) The quorum for a meeting of the Board consists of the chairperson, or the acting
g"ﬂ, o 110, Othar mranahos . it i inoit . -

properly constituted meeting is the decision of the Board. -
(f) Where the Board consists of more than two members. the chairperson, or the acting

an equality of votes on any matter.

(6) The Board must adhere to any procedure prescribed.

(7) Any application to the Board must be accompanied by such documents as may be
necessary to support the application.

(8) The Board may cause such investigation to be made in connection with the 10
application and in such manner as it may deem necessary in order to enable it to furnish
its recommendation.

(9) For purposes of the investigation referred to in subsection (8), the Board may
summon witnesses. cause an oath or affirmation to be administered to them. examine
them and call for the production of books, documents and objects. 15

(10) A summons for the attendance of a witness or for the production of any book.

R (g e e g e e e i o o —
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(20) The Board musi—
(a) make a recommendation contemplated in subsection (4) within 12 months of
receiving an application contemplated in subsection (2): and
(b) furnish a report to the Minister on its activities annually. which report must be
tabled together with the annual report and financial statements contemplated 5
in section 65 of the Public Finance Management Act. 1999 (Act No. | of
1999).

Obligation to serve in time of war, state of national defence or state of emergency
. (1) Subject to this Act. every person who is contracted to serve in the Defence

Force is obliged to serve and remain in service during a time of war. a state of national 10
defence or a state of emergency.
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lapsed or has expired before the outbreak of war or the declaration of the state of national
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(3) W here a member S contract terminates. lapses or expires during service in a time -
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(3) The Minister may perform any act in connection with any grievance which
relates to or arises from the employment or the conditions &f service of a former member
while he or she was a member, if the Minister would, at the relevant time, have been
competent in terms of this Act or any other law to perform any such act in respect of the
then serving member. 5

(4) No act contemplated in subsection (3) may be performed after the expiration of
a period of two years after the date on which the former member ceased to be a member.

Religious observance in Defence Force
62. The Minister may. subject to section 31 of the Constitution, determine the rules
and related policies for religious observance in the Defence Force in consultation with 10
the Chief of the Defence Force.
CHAPTER 10
TRAINING

Defence training institutions
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{2) Any institution established before the commencement of this Act for purposes of
providing military instruction and other training, whether under a law hereby repealed or
otherwise. must be regarded as being a defence training institution established under this
section. 20

. —(3) The Minister mnst egsuge thas the rreining—of memhars apd emnlaywes nf the
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Designation of areas for training
¥
65. (1) Subject to subsections (2) and (3), and the National Environmental

[
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T N

(e) The decision of the majority of the members of a board present at a meeting is the
decision of the board, and in the event of an equality of votds concerning any matter. the
member presiding has a casting vote in addition to his or her deliberative vote.

, il A i S8 St T i WA

procedure and the conduct of the business of a board. 5
(5) A member of a board who is not in the fuli-time employ of the Defence Force or
the Public Service must be paid such remuneration and allowances in respect of his or
her services as the Minister may determine, with the concurrence of the Minister of
Finance.
(6) A board which has granted or denied the application for exemption from or
1 Pgsuny P R VS FPY S % NP N PN U W oL
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(c) If required to do so by the Chairperson of the board a witness must, before giving
evidence. take an oath or make an affirmation administered by the Chairperson of the
board or such official of the board as the Chairperson mdy designate.

(d) Any person who has been summoned to attend any sitting of a board as a witness

or who has given evidence before a board is entitled to claim expenses incurred from 5
'f:e—c "!éﬂi‘- e N aegdr @it tarmton il resliralls g ras fx o pied Wl ta

|

»

" L/
magistrates’ court.
(e) In connection with the giving of any evidence or the production of any book or
document before a board, the law relating to privilege as applicable to a witness giving
evidence or summonsed to produce a book or a document in a court, applies. 10
(4) A board may. with due regard to the evidence adduced before it—
(a) grant the application on any justifiable ground. including that it should be

granted—
(i) in order to prevent the interruption of the course of full-time educational
studies of the person concerned: : 15

(ii) by reason of the nature and extent of such person’s domestic obligations
or, in the case of a member of the Reserve Force. any circumstance
connected with any trade, profession or business in which he or she is
engaged;

(iii) on the grounds that such person is being compulsorily detained in any 20 -
institution due to his or her having been sentenced to imprisonment or his
or hey incapacity o function effectivelv in societv:

granted: or

gﬂ S T g o R e i garicianon go s
: y

(b) grant the application under such conditions as it may deem fit;
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Rules and regulations
t

74. The Minister. with the approval of the President, must make such rules and
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Award of decorations and meda

75. Persons may be awarded decorations and medals depending on the content of the
warrant pertaining to such decoration or medal. 10

Wearing of decorations and medals

76. The wearing in public of decorations and medals in the prescribed manner by the

L 0 U TP WY i I S .il Siiﬂn:
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(2) Without derogating from the generality of subsection (1), the Minister may—
(a) manage, provide, acquire, hire, construct and maintain defence works, ranges,
buildings, training areas and land required for defence purposes, either singly
or in conjunction with other users;

2 A “_VV,’L“.‘__ e L T e ey L wwman et durawcabonn ok e o I~
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Defence Force;
(¢) acquire and maintain arms, ammunition, vehicles, aircraft, vessels, uniforms,
stores and other equipment; 10
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(b) the temporary employment of persons. in a military or a civilian capacity:
(¢) discipline in the Defence Force:
(d) the occupation of official quarters:

b D 1 [ [N 31 1
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and other allowances may be paid: S

W r garyngionsl beelth andgpafen of memhert At 1R En6e FOE” i a—

civilian employees of the Department:
(¢) defence intelligence. including—
(i) assigning security classifications to information of the Department:
(i assigning securiry classifications to areas and facilities of the Depart- 10
ment:
(it} restrictions based on security classifications with regard to access to such
information. areas or facilities:
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(r) honorary appointments and ranks in the Defence Force and the terms and
conditions upon which the appointments may be made;

(s) beneficial affiliation of units and formations of the Defence Force with similar 5
units and formations of foreign defence forces;

(t) the exemption of a member who, while in the service at a specific place and on
good cause shown, requests not to be ordered to serve elsewhere in the
Republic or the rest of the world,;

(u) the governance and management of military detention and correctional 10
facilities established under the Act and the enforcement of discipline in such
facilities;

(v) the prohibition, restriction and regulation of any traffic in any military area,

N ror = ety 2 0e A thesitl e Lol
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visiting forces. as prescribed; v

-

nature of the duties involved, a member of the Defence Force is exempted

from payment of tolls when passing through a toll-gate or any similar facility 5

if he or she so passes in the course of performing his or her functions and if he

or she is—

(i) driving a military vehicle or operating any other military means of
transport. or

(ii) proves his or her membership of the Defence Force by exhibiting his or 10
her military identification and the relevant authorisation documents.

. . H
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any particular member or group of members of the Department, in which case such toll
is pavable and such payment must be regarded as being authorised expenditure.

85. (1) Neither the State nor a member or employee is liable (except in the case of
any w 1lful act or omission on the part of a member or emplovee) to any person who
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Indemnity in respect of trespass and nuisance
\

87. No action shall be brought against the State in respect of—
fa) trespass or nuisance. by reason only of the flight of aircraft or air vessels used

B~~~

e ]
' property at a height which. having regard to the weather and all the
circumstances of the case. is reasonable; or
(b) any reasonable nuisance caused by any activity connected with ship building
or repairs to shipping conducted by the South African Navy in any of its
dockyvards.
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88. (1) Any member of the Defence Force may enter upon private land within a strip
not exceeding 10 kilometres in width along any border of the Republic for the purposes
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Attachment of personnel

94. (1) The Minister may—
(a) temporarily attach to the Defence Force any member of a force of any country
or international body who is placed at the disposal of the Minister for that
purpose by the military authorities of that country or international body, as the 5
case may be: and
(b) subject to the conditions applicable to his or her service, place any member of
the Defence Force at the disposal of the military authorities of any country or

M ¥ u"ﬁlﬁﬁ o

-

.

—

f

| =
authorities to the forces of that country or, in accordance with sections 93 and 10
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international body who 1s attached temporarily to the Defence Force 1s subject to the law
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(b) acting in combination, every officer of that military force appointed to
command the combined forces or any part thereof must be treated, and has
powers of command and of punishment over those members of the Defence
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Application of laws in relation to visiting forces
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(b) confers a privilege or immunity on any person by virtue of a connection with
the Defence Force;

(c} exempts any property or business from the operation of any law or from any
tax. rate. licence, imposition, toll or charge by virtue of a connection with the
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(10) (a) The report of a board of inquiry must be dated and signed by every member
of the board and submitted without delay, together with the record of proceedings, to the

3
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finding, conclusion or view expressed by any other member or members on any matter, 5
he or she may as part of the report furnish his or her own report or express his or her own
finding, conclusion or view in relation to that matter.

Attendance of persons at board of enquiry, and witnesses

102. (1) The president of any board of inquiry may summon any person in the

Republic to attend such board of inquiry and to give evidence thereat. 10

(2) The president of any board of inquiry may administer the prescribed oath or
affirmation to witnesses, interpreters and stenographers at such inquiry.

(3) (a) Any person giving evidence before a board of inquiry may be compelled to
answer any question or to produce any article if the president of the board of inquiry so
orders. 15

(b) No incriminating answer or information obtained or incriminating evidence
directly or indirectly derived from a question in terms of paragraph (a) is admissible as
evidence against the person concerned in criminal proceedings in a court of law or g

hr".pie any hodv or wnstitmtian estahlisherlhv_ar under 20v]9m exvcent inLerimind ‘
2

proceedings where the person is arraigned on a charge of perjury or a charge 20
contemplated in section 104(21).

(4) Subject to subsection (5), the evidence of every witness called by a board of
inquiry must be given orally and on oath or affirmation and must be recorded by or under
the supervision of the president.
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Board of inquiry in relation to absence without leave

commanding officer of the absent member to inquire into such absence.
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corrupts. copies or withdraws data from any such systems or data bases, is guilty of an
offence and liable on conviction to a fine or imprisonment for a period not exceeding 25
years. '

(9) Any person who falsely represents himself or herself to be a member or an
employee of the Defence Force or Department, is guilty of an offence and liable on 5
conviction to a fine or imprisonment for a period not exceeding five years.

(10) Any person who obstructs or interferes with the Defence Force in the execution
of its duties in terms of this Act or the Constitution, is guilty of an offence and liabie on
conviction to a fine or imprisonment for a period not exceeding 25 years.

(11) Any person who induces or attempts to induce any member of the Defence 10
Force to neglect. or to act in conflict with, his or her duty to the Defence Force, is guilty
of an offence and liable on conviction to a fine or imprisonment for a period not
exceedmnﬁvevem‘g
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military service contract with the Defence Force, and refuses to render such service, is 15
— suilty of an offegce and lighle on convicrion in a.fine or irondsopment far g nerind ns
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(131 Any person who recruits or attempts to recruit any member of the Regular Force
for membership of any trade union other than a military trade union which is duly
authorised to act as such. or incites or attempts to incite a member of the Defence Force 20 -
to participate in strikes, demonstrations or protests prohibited in terms of the
. LA to rergilens A0 AL e mnlant v s L M . c
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a period not exceeding five years.
(14) Any member of the Defence Force or of any auxiliary service who participates
in any strike or secondary strike action, is guilty of an offence and liable on conviction 25
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105. (1) Any member of the Defence Force or employee of the Department whose
verbal or physical conduct denigrates. humiliates or shows hostility or aversion to any
other person on the grounds of that person’s race, gender, sex, pregnancy, marital status,
ethnic or social origin, colour. sexual orientation, age, disability, religion, conscience, 5
belief, culture, language or birth, is guilty of an offence and liable on conviction to
imprisonment not exceeding five years.

(2) Where a member or employee of the Department is convicted of any offence and

the commission of the offence is accompanied by any offensive behaviour contemplated
in subsection (1). such behaviour must be regarded as being an aggravating factor in 10
passing sentence on the accused.

CHAPTER 18
GENERAL
Repeal of laws, and savings
106. (1) Subject to subsections (2). (3) and (4), the laws mentioned in the Schedule 15 -

are hereby repealed to the extent set out in the third column of that Schedule. '
(2) Any regulation or notice issued or appointment made or anything done under the

provisions of any law repealed by subsection (1), must be regarded as having been

issued. made or done under the corresponding provisions of this Act, and must in so far

as it relates to any force, reserve or service established or any training or service 20
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(3) Any person who at the commencement of this Act is a member of any force,
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SCHEDULE
Laws repealed

(Section 106)

No. and year of Act Short title Extent of repeal 5

No. 44 of 1957 Defence Act, 1957 The whole, save for sections
104, 105, 106, 108, 109, 111
and 112 and the First Sched-

ule
No. 12 of 1961 Defence Amendment Act, The whole 10
1961
No. 42 of 1961 Defence Further Amendment | The whole
Act, 1961
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No. and year of Act Short title Extent of repeal
No. 4 of 1997 Defence Amendment Act, The whole
1997
No. 105 of 1997 Criminal Law Amendment Sections 2 to 24
Act, 1997




