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Environmental Impact Assessment
(andStrategic Environmental Assessnent

tt& [+ mbition for part of thePackage for annternational
LegallyBindingInstrument (ILBI) on th€onservation and
Sustainable Use of Biodiversity in Areas Beyond National Jurisdiction
(BBNJ)

WWFBrief to governments

Thisbriefing paper « &] <« tt&[* % EMbehmental Impact AssessmeBiA regimefor
assessing impacts on biodiversity beyond national jurisdiction (BBNJ), supplementing our previous
submissions toBBNPrepCom2 and PrepC@h It focuses on the applicable regime for any and all
activities taking place in ABNJ but also sets outeopectations of coastal states to ensure

equivalent EIA regimes operate within national jurisdiction
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l. Proposed process for assessiagvironmental impactsand
respective decisiormaking procedures

Asv}S ]v tt@rpvious submissionsllactivities shoulde subject toan EIAregime.l.e., there
should be no exemptionsh& EIA requirements for different uséastivities/places/situations,
however,would differ depending on the potential/likelihood of impacts by the respective aciaty
determined by threshold testingrhisflexibility in choice of assessment procedureeds tobe
codified in relevant guidelinedevdoped by thelLBlsubsidiary body for scientific and technical
advice (SBSTA) and adoptediy Conference of Parties to the ILBIQR. We would expect such
guidance to be adopteds an Annex to the Agreement

To determine thelevel of assessmemequired for anyassessmentWWF proposethat all activities

in ABNare to be assessed against a threshoéed approachrhis would be based on the

likelihood of significant adverse impacts (individually or combined) to occur on marine ecosystems,
marinebiodiversity and ecosystem servicasd on other users/use§ he geographical ardand
ecologicaltelevanceconsidering presence of for instaneeologically or biologically significant

marine areasEBS)K, vulnerable marine ecosystemgNIE), where theeffects of the proposed

activity are likely to occyshould also play a role in determining tappropriate level of
assessmentThe vulnerability o§pecificecologicabiologicalfeatures in these areas to the activity

in question should be given duersideration irthe threshold test indetermining thelevel of
assessmentas well as in assessing ttiek of impacts

The Convention on Biological Divergi§CBDRevised Voluntary Guidelines for the consideration of
Biodiversity in Environmental ImpaAssessments and Strategic Environmental Assessments in
Marine and Coastal Areasould be incorporated by referengeto the Agreementlit would be

worth considering whether there are amgher generally accepted minimum standards and EIA
criteriathat might be similarly referred tbAnyILBIguidelines annexed to the Agreement would
thence be expected to be consistenith such specified guidance.

In light of the above,he following steps are proposed fdeterminingthe appropriate level of
asessment required to determine whether a significant adverse imjsalikely to occur on BBNJ
(see alsschematiadiagram inHgure 1 belowgand respective decisiemaking process

1. Responsibl&tatgs)with the jurisdiction or control over a certain activity conducts a
preliminary assessmelfscreening)o determine whether the respective activity is likely to
causesignificant adverse impacin BBNJ.In all likelihood, however, there would be more
than one responsible state with nationals, either vessels, companies or persons, involved
and it would be up to relevant responsible states to arrange among themselves how to
conduct that preliminary assessment.

2. Responsiblé&tate notifies theelevant competat sectoral body and th&ecretariat/ COP
and sharesthrough the LBI
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If the activity isdeemednot likely to causeignificant adverse impach consultation period
should then start for objections by any State, relevant organisations and relevant
stakeholders wittprovision for that decision to be reviewed if warranted

If the activity is likely to caussignificant adverse impacthe State also submits the
preliminary stidy to the competensectoralbody, if there is oneThis body would
determine theappropriatelevel of assessment requiréd make acorrespondinglecison.
The competent body may challenge the preliminary findings fronréisponsibleState ifit
finds thatsignificant adverse impaeitherisor is notlikely to occurshould it form a
contrary view

The competensectoralbody notifies thelLBISecretariat (i) that it has received the
preliminary assessmenti) the level of assessmeitthas decided isequired
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Activity likely to have SAI

yes

Competent body (e.g. ISA,

RFMOs, IMO) to determine
the level of assessment
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Annexl:

ProposedEnvironmental Impact Assessmeanhd Strategic Environmental
Assessmenprocesses under the new UNCL@8BIlon the Conservation and
Sustainable Use of Biodiversity of Areas beyond National Jurisdiction

States have an obligation under UNCLOS and under international customary law to conduct EIAs for
activities that are likelyo cause significant adverse impacts in areésin and beyond national
jurisdiction.® With respect to ABNJ, a glolmimprehensiveproceduré
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Furthermore like the provisions of te ISA Sulphides Regulation, th&Icould also have asimilar

(but adapted)%o E}AJ*]}v 3 S]vP 8§Z 8§ "dZ % E}%}v v3 }( 3Z % E}i 31 3S]A]
measures to prevent, minimize and control any potentiainage or other hazards to marine

biodiversity in ABNJ arising from its activities applying the precautionary approach and the
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conducting the threshold testor, if
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Thirdly, the referral body must decide what level of assessment is appropridtas is the second
thresholdtest. Thereare two sgnificance testto be made: (ifoes the responsible state consider

that any immactis o]l oC 3} Z ] P v Tirthev &9skelsshienily the relevant bodys

warranted tand; (i) ] ( *]PVv](] v3U Z}A Ze+ E]}pue[ ]! t@E., izt levpl ob Drtherk%e $~ee
assessment is warranted.
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regarding EIA are not fulfilled, the COP or delegatdxbidiaryregionalcommittee (working closely
with SBSTANd scientific bodies of competent organisatipmguld have the authority to supersede
an authorisation by another body oational authorityin exercise oits oversight powers!

(C)The Role of Strategic Environmental Assessmd®REAsin the Conservation and Sustainable
Use of BBNJ

The role of SEAss a risk aversion toohder the BBNILBIhas been addressed by WWHphevious
submissiong? This sectioraims to complement the previous submissions by further elaborating on
the relationship between SEAs and EIAs, as welleeshased management tools such MSP.

ElAs are weknown tools to assess the impactapartcularactivity or project, while SEAs are
better-known (and increasingly used) tools for assessment of policies, plans and programofies
categories of activities (e.g., a minerals province, a shipping route, a fisheg)plementing EIAs

by "o]l oC 8} ]v (theckoi€q effactivities undertaken and limit[ing] the range of alternatives
considered, and thus have important environmental consequences that cannot be fully captured at
8Z % E}i ¥ o A oX_

It is important to note that even thugh cumulative impacts by different activities are best assessed
by SEASs, project/activity proponeniged toassess the cumulativend crosssectoralimpacts of

their proposedactivities to avoid circumvention ofsagnificant adverse impattireshold.Obviously,
any relevant prior SEAs make any EIA quicker, cheaper and eadieeynéed to be done
regardlessThis is consistent witbxistingEIA requirementfor assessingumulativeimpactswith
regards tobottom fishing* activities, UNEP

1C
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This choice of spe and scale is a key factor in identifying relevant interests and stakeholders that
need to be included in the proceas well as to understanding the respective ecosystem carrying
capacity

WhereasHAIs projectbased, SEA aims to provide a broadeerarching, view of the potential
impact of activities in relation tthe full suite ofsocial, economic and environmental impacts,
including special consideration of cumulataed crosssectoralimpactson biodiversity and
ecosystem servicesnconductingSEA, the subsidiaryregional committes should provide for the
preparation of a report that includes identifyirsfrategiclevelalternatives. SEAs would then provide
a backirop against which individual EIAs canrhere effectivelyconducted,aways remembering

that the existence of SEAs should not be a-quadition for the obligation to conduct Elasthe
appropriate threshold leveCrucially, however, the prior existence of pertinent SEAs is likely to
result in choosing a lower level of #shold for EIA than would be the case in the absence of any
such SEAs.

WWF recommends thatny SEAgonductedby as

11
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This acision and rationale would then be shared witlBICOP/Secretariat/ CHM and addressed by
the relevantcompetent body (if existent). In case no competsattoralbody is responsible for
regulating the activity in question, the COP (or delegated regiamahdttees if in place) would
assume this role.

The screening procesd an activity deemed likely to have a significant impact could then subject the
activity to a second threshold test to determine the appropriateeleof assessment based on the
seriousess of the potential impact$VWF suggests four level§ @assessment might be warranted

1. afull and comprehensive &b requiredby a sectoral body

2. alimited EIA is requireldy a sectoral bodjor smaller scalémpact activities and if pre
defined environmental standardsan bemet (as discussed the Summary supra and in
Annex |, Section B);

3. acrosssectoral and/or crosgurisdictional EIA conducted by the COP is required for major
activities with likely significardctivities beyond the competency of the sectoral body
initially involved and

4. further study is necessary to determine the level of EIA requised Summary supra, and
Annex |, Section B)

15
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Scoping
The purpose of scoping is to identify:

X the important issues to be consideredrimaking threshold decisions and thence choosing
levels of assessmeand determning information needs ofuch assessments

x the appropriate time and space boundariesamiy studies required, especially baseline
studies and consideration of other uses and users and of cumulative impacts

x the information necessary for deasi-makingat each point along the assessment progess
and

X the significant effects and factors to be studied in detail.

The scoping should be done by the proponent of a prageabject to assessment procedures of the
relevant competent body, including activigpecific guidelines consistent with any relevant general
guidelines It should entaibubstantialconsideation of alternatives andensure conformity and
compatibilitywith any MSRirrangementsn place especially MPAs, including marine reserves

Impact analysigpursuant to an EIS

As seen aboveht level of assessment may vary depending on how serioupdtential significant
adverse impact may band what the likelihood of occurrence might.éhe greater the risk the

higher the level oAssessmentThe @m, in the casewhere an EIS is requireid to take account of all

of the important environmental/project impacts and interactions, makingeghat indirect and
cumulative effects, which may be potentially significant, are not inadvertently omitted, this already
starts in theinitial screening phase, arzhn be elaborateih greater detail in the impact analysis
phase.

X ldentification: to specif the impacts associated with each phase of the project and the
activities undertaken;

x Prediction: to forecast the nature, magnitude, extent and duration of the main impacts;

16
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reductions in species diversity;
depletion or fragmentation on plant and animal habitat;

loss of threatened, rare or endangered specay]

impairment of ecologicahtegrity, resilience or health e.qg.

o disruption of food chains;

(0]
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