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While we agree with most of the questions identified and support the idea of a detailed 

workplan to better structure the work, some aspects concerning the questions and the 

structure need 



Formation and evidence of customary international law 

Mr Chairman, 

We welcome and support the decision by the ILC to include 



Provisional Application of Treaties 

Mr Chairman, 

Germany would like to thank the International Law Commission for including the 

important topic of provisional application of treaties in its programme of work. 

Please allow me to make a few comments to point out the relevance of provisional 

application for treaty relations today and how we perceive it to function. The 

provisional application of treaties as provided for in article 25 of the VCLT has become 

more frequent over the years. States make use of this option when lengthy national 

ratification procedures stand in the way of the quick entry into force of a treaty. 

Provisional application is the tool to give a treaty effect pending its entry into force. It is 

used for bilateral treaties as often as for multilateral treaties. 

It is Germany's understanding that the provisional application of a treaty means that its 

rules will actually be put into practice and will govern the relations between the 

negotiating States, i.e. the prospective Parties - to the extent provisional application is 

agreed. 

States may decide to limit the extent of provisional application of a treaty. This has been 

done in many treaties concluded with Germany's participation. In that case, the extent 

of provisional application is determined either in the treaty itself or in the instrument 

containing the agreement on provisional application. 

In many States - including Germany - internal law determines to what extent provisional 

application of a treaty may be agreed to or to what extent a treaty may be provisionally 

applied. If the implementation of a treaty requires change or adoption of internal 
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meet the treaty's obligations. Alternatively, States might agree to the provisional 

application of a treaty upon notification of completion of the necessary internal 

procedures, in other words, on the condition that the necessary internal procedures to 

ensure compliance with treaty regulations have been fulfilled. 

Provisional application in itself is not in any way the expression of a consent to be 

bound nor does it lead to an obligation to declare consent to be bound. Article 25 Para. 2 

VCLT clarifies that a State which has determined that it has no intention to be bound by 

a treaty - because e.g. necessary parliamentary approval for ratification has been 

refused - is entitled to end provisional application. 

It may be a different matter - depending on the concrete terms of the agreement -

whether and how States that have already consented to be bound by a treaty not yet in 

force may or may not terminate provisional application of that treaty. 

Germany is very much looking forward to the ILC's contribution to this important topic 

in international treaty relations. 



Treaties over Time 

Mr Chairman, 

In its 64th session, the ILC decided to change the format of the work on this subject, as 

proposed by the Study Group and its Chairman, and appointed Professor Georg Nolte as 

Special Rapporteur on "Subsequent agreements and subsequent practice in relation to 

the interpretation of treaties". 

We are pleased that the Commission followed the Study Group's recommendation. We 

congratulate Professor Georg Nolte on his appointment as Special Rapporteur and we 

look forward to receiving his first report in this capacity, which will also contribute to 

making the valuable work undertaken so far more accessible to States than when it was 

conducted within the framework of the Study Group. 

We welcome the work undertaken by the Study Group during the past session, in 

particular the finalization of the Preliminary Conclusions by the Chairman regarding the 

Second report in the light of the discussions within the Study Group. The Study Group 

has dealt with a wide range of important aspects of the topic. 

In our view, the decision to change the title and to narrow the scope as it had already 

previously been suggested by the new Special Rapporteur was right. It will contribute to 

focus the work on the legal effect of subsequent agreements and practice with respect to 

the interpretation of treaties and related matters. 

Mr Chairman, 

Germany continues to follow this project with great interest. We reiterate our appeal to 

other States and international organizations to provide the Commission with 

information on relevant practice, as the analysis of the latter is of particular importance 

for a better understanding of the subject and the successful outcome of the project. 

Thank you. 


