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Immunity of State Officials from Foreign Criminal Jurisdiction (Chapter VI of the 

Report) 

Mr. Chairman, 

Allow us to begin by addressing Chapter VI of the Commission's Report concerning the 

topic "Immunity of State Officials from Foreign Criminal Jurisdiction". 

Portugal wishes, first of all, to compliment Ms. Escobar for being appointed as Special 

Rapporteur for this topic. We would also like to thank her for her report offering an 

overview of the work by the previous Special Rapporteur, which includes the many issues 

on which no consensus was yet reached at the Commission. 

We would like to contribute to the debate by offering our views on some of the issues 

discussed this year. In doing so, we will also comment on specific issues, as requested by 

the Commission (Chapter Ill of the Report). 

Mr. Chairman, 

In respect to the methodological approach, and contrary to what is argued by some, we do 

not consider the issue of immunity to be a question only for the State (and its officials): the 

rights of individuals must also be approached in this exercise. Serving the interests of the 

international society means, in this case, a balance between State sovereignty, the rights 

of individuals and the need to avoid impunity for serious crimes under International Law. 

It is our belief that the Commission will only achieve this balance if it seeks to identify 

existing rules of International Law, but also embarks on an exercise of progressive 

development. It may be difficult to distinguish between them in certain cases, of which the 

North Sea Continental Shelf Cases before the ICJ1 are good examples. However, and 

although the Statute of the Commission seems to establish a divide between codification 

and progressive development, it is clear for us that the work of the Commission on a given 

topic may engage these two methodological dimensions. 

1 North Sea Continental Shelf (Federal Republic of Germany v. Denmark; Federal Republic of Germany v. 
Netherlands), Judgment, I.C.J. Reports 1969, p. 3. 

2 



Methodology has to be at the service of established objectives based on sociological 

analysis. That means taking into consideration existing International Law and the one that 

has yet to be developed in order to fulfil! those established objectives. 

Mr. Chairman, 

We believe that there is in fact a general trend in International Law conferring some limits 

to immunities before national jurisdictions. The ICJ, in its recent judgment regarding the 

Jurisdictional Immunities of the State case, stated that "the Court notes that many States 

( ... ) now distinguish between acta jure gestionis, in respect of which they have limited the 

immunity which they claim for themselves and which they accord to others, and acta jure 

imperif2
• Even in a somewhat conservative approach, the Court has noted a trend of 

limiting immunities when concerning acta jure gestionis. That may well include criminal 

acts. On this we concur with much of the dissident opinion of Judge Cangado Trindade: 

immunities are a prerogative or a privilege that should be interpreted and applied in the 

context of the current evolution in what concerns fundamental human values3
• 

Furthermore, in our view, immunities are imminently functional. 
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same purpose, that is, to preserve principles, values and interests of the international 

society as a whole, as was rightly pointed out by the Special Rapporteur. 

Having said this, and in what concerns the scope of immunity ratione personae, when 

considering the immunity from this perspective, the overall objective is, in our view, to 

preserve the stability of international relations in cases where the official has a high degree 

of immediate identification with the State as a whole. Following this criterion, the officials to 

be considered for purposes of the immunity ratione personae include, in Portugal's 

opinion, heads of State and Government and ministers of foreign affairs. Furthermore, we 

deem that there are sufficient legal arguments to sustain that they enjoy the immunity de 

/ege /ata, including in the case of ministers of foreign affairs. As an example, the ministers 

of foreign affairs enjoy ipso facto powers of representation to perform international acts 

required for the purposes of expressing a State's consent to be bound by a treaty. The 

Arrest Warrant case judgment4 makes a good argument for this line of reasoning. 

For the time being, Portugal does not exclude the possibility of other high State officials 

enjoying immunity ratione personae. Nevertheless, due to the different systems of 

government and constitutional fram~wc;,rks, -those may fail to comply with the criteria of 

having a high degree of immediate identification with the State as a whole. 

As to the scope of the immunity ratione materiae, we tend to agree that the criterion for 

attribution of the responsibility of the State for a wrongful act may be one relevant element 

to determine whether a person is a State official. However, such conclusion will also 

require the Commission to shed light on the question of the control test. It is worth recalling 

that the ICJ, in its 2007 judgment regarding the Application of the Genocide Convention 

case5
, applied the "effective control" test enunciated in the Nicaragua case, thus rejecting 

the "overall control" test put forward previously in the Tadic decision6
• In contrast, case law 

and practice seem to favour the reasoning followed by the Tadic decision. 

4 
Arrest Warrant of 11 April 2002 (Democratic Republic of Congo v. Belgium), Judgment, I.C.J. Reports 2002, 

P}pplication of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, p. 43. 
6 

Prosecutorv. Dusko Tadic (case n.0 IT-94-1-A), ICTY Appeals 



Mr. Chairman, 

Turning now to the question of exceptions to immunities, one other important aspect which 

does not have an easy answer is to determine the acts of a State exercising jurisdiction 

which are precluded by the immunity of an official. The Certain Questions of Mutual 

Assistance case7 provides a relevant criterion: the acts so precluded would be all those 

subjecting the t h e  
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Mr. Chairman, 

The practice of States is extremely relevant. There are significant differences in domestic 



Formation and Evidence of Customary International Law (Chapter VIII of the Report) 

Mr. Chairman, 

Allow us now to address Chapter VIII of the Commission's Report regarding the topic 

"Formation and Evidence of Customary International Law". 

Portugal would like to praise the Commission for including this topic in its programme of 

work. It is a classical topic which has for a long time been identified in literature as needing 

further guidance regarding its formation and evidence. This is thus a good opportunity for 

the Commission to delve into it. 

We would also like take this opportunity to congratulate Mr. Wood for being appointed as 

Special Rapporteur for the topic. 

Mr. Chairman, 

It may indeed be difficult to identify customary international norms and also the process of 

its formation. The North Sea Continental Shelf Cases before the ICJ11 are good examples. 

We encourage the Commission to proceed in this endeavour with a wide approach 

regarding the research to be done. In our view, all relevant case-law of different courts and 

tribunals should be appraised critically and not as a final revelation of existing law - we 

have some reservations as to whether there is consistency in judicial pronouncements. 

Doctrine, from different theoretical backgrounds, is also a most relevant element of 

research. Moreover, we agree that the practice to be analyzed should be contemporary, 

paying attention to the different practices and cultural backgrounds from the various 

regions of the world. The London Statement of the International Law 



Mr. Chairman, 

We are in the context of a spontaneous form of emerging legal norms. Its specific meaning 

can only become visible through an empirical social process. 

The opinio juris sive necessitates, being the psychological or s 





As the debate surrounding the obligation to extradite or prosecute progressed over the 

past years, important questions were raised, such as what are its sources and its 

relationship with the surrender of an surretion 



This also seems to be the understanding of the General Assembly, who, in the Resolution 

adopted on the Report of the International Law Commission on the work of its sixty-third 

session15, invited the Commission to give priority to this topic, and work towards its 

conclusion. 

Treaties over Time (Chapter X of the Report) 

Mr. Chairman, 

Kindly allow us to address the topic "Treaties over Time". 

Portugal would like, first of all, to commend the Study Group for successfully achieving its 

purpose. We would also like to congratulate Mr. Nolte for being appointed Special 

Rapporteur for the topic. 

Moreover, as we had the occasion to mention last year, Portugal agrees with the 

International Law Commission on the change of the work format. We have confidence that 

it will represent a boost to the study of the topic. • 

Mr. Chairman, 

Portugal reaffirms its belief in the dynamic character of treaties as instruments of 

International Law. We stand by the belief that, in principle, context evolution does not kill 

the treaty. Still, a treaty is worthless if its interpretation does not follow the transformation 

of the social context. 

This legal trend is reflected in jurisprudence. In the Gabcikovo-Nagymaros case, the 

International Court of Justice In 



European Convention on Human Rights "is a living instrument which must be interpreted in 

the light of present-day conditions"17
• 

With this in mind, subsequent agreements and subsequent practice mirror the 

understanding of the treaty by the parties in a specific legal and social context. This idea is 

well established in the travaux preparatoires of 1969 Vienna Convention on the Law of 

Treaties. It is stated that interpretation by means of subsequent agreements and 

subsequent practice provides, respectively, "an authentic interpretation by the parties"18 

and an "objective evidence of the understanding of the parties as to the meaning of the 

treaty. 19
" 

Still, as we had the opportunity of pointing out in the last session, these means of 

interpretation, namely subsequent practice, tend to be neglected in the legitimizing 

discourse. 

Mr. Chairman, 

. . 

Regarding the debate within the Study Group, we agree with the r.esd to address the level ..... 
of resolve of the draft conclusions, preserving both the normative content and the flexibility 

that is inherent to the concepts of subsequent agreements and subsequent practice. Thus, 

we urge the Commission and the Special Rapporteur to take this reasoning into account in 

the next session. 

Addressing the debate on the relevance of conferences of the parties and treaty 

monitoring bodies, we sustain that they hold an import role in the emergence or 

consolidation of subsequent agreements and subsequent practice. We would like to invite 

the Commission to consider already available examples, including the Assembly of State State 



'.-·. 

Furthermore, Portugal supports 



the settlement of disputes between a State and a natural or legal person from a different 

jurisdiction. Foreign natural or legal persons are sometimes denied their investment rights. 

We find that it would be useful if the Commission could develop this particular subject and 

possibly make some suggestions of model clauses to be incorporated in future Bilateral 

Investment Treaties. 

Furthermore, the study on the interpretation of Most-Favoured-Nation clauses has also 

proved to be useful, mainly because it accesses the trends and factors that influence 

investment tribunals in the interpretation of this topic. 

Mr. Chairman, 

Despite the good work done, Portugal still has some doubts as to whether the Most­

Favoured-Nation clause has been sufficiently debated in order to construe concrete 

guidance on this matter. The Commission should study the real economic relevance held 

by the Most-Favoured-Nation clauses today so as to clearly uphold the necessity of the 

work on the subject. 

As you might be aware, a significant percentage of world trade is exempt from Most­

Fa~oured-Nation clauses. There is even some economical quantitative research 

suggesting a relative degree of unimportance of these type of clauses. This is an issue that 

the Commission has not yet awarded greater depth .. However, we believe that it should 

have been settled from the outset. 

Mr. Chairman, 

In what regards the subject of the "Interpretation of the MFN Clauses by Investment 

Tribunals" in particular, we would like to offer some views on the issues concerning dispute 

settlement. 

In relation to the application of the Most-Favoured-Nation clauses in dispute settlement 

provisions, we agree that, when no reference is made as to the inclusion or exclusion of 

the clauses, tribunals should consider them as applicable. 



to us that Bilateral Investment Treaties are regulated and bound by International Law. 

Finally, we would like to compliment the Study Group for its commitment in assessing the 

factors that are relevant to establish whether a BIT's Most-Favoured-Nation clause applies 

to the conditions for invoking dispute settlement. In our view, the interpretation of Most­

Favoured-Nation clauses is a cornerstone of this topic, particularly in what concerns 

aspects yet to be settled after the Maffezini case. 

Mr. Chairman, 

Another issue that we would like to raise is the necessity to proceed with some caution due 

to the large number of treaties that have Most-Favoured-Nation provisions. This fact 

presents a risk that could possibly threaten the applicability of a guide of practice or model 

clauses. 

As we are all aware, this particular topic is a matter with a high degree of complexity, and 

to carry out work that may lead to a forced uniformization of practice and jurisprudence, 

may prove to be lacking in practical consequences. 

Portugal is looking forward to the study scheduled to be done by the Commission in the 

following sessions. We stress the importance we attach to the Commission's efforts to 

safeguard against the fragmentation of International Law. In this regard we encourage the 

Commission to produce a coherent guide of practice, as well as model clauses, directed at 

the interpretation and application of the Most-Favoured-Nation clause. 

Thank you, Mr. Chairman. 
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