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The reports prepared so far engage questions of considerable importance. The United States

stands ready to engage on this topic and remains committed to striking the right balance between

immunity and accountability. We must keep in mind these twin goals in order that state officials

performing their official duties overseas are adequately protected and those guilty of gross

crimes do not go unpunished.

The Commission's report poses two questions to states regarding their national law and practice

with respect to this topic: "(a) Does the distinction between immunity ratione materiae and

immunity ratione personae result in different legal consequences and, if so, how are they treated

differently? (b) What criteria are used in identifying the persons covered by immunity ratione





The United States is a party to a number of international conventions that contain an obligation

to extradite or submit a matter for prosecution. We consider such provisions to be an integral

and vital aspect of our collective efforts of denying terrorists a safe haven and fighting impunity

for such crimes as genocide, war crimes and torture. The United States continues to believe,

however, that its practice, as well as the practice of other States, reinforces the view that there is

no norm of customary international law obliging a State to extradite or prosecute. States only

undertake such obligations by joining binding international legal instruments that contain

detailed provisions that identify a specific offense and then apply a specific form of the extradite

or prosecute obligation in that particular context. The obligation to extradite or prosecute is not

uniform across these treaty regimes, as is clear from the Commission' s own work on this topic to

date. Further, while many of these treaty regimes are widely-adhered to, they are not universally

adhered to, and they contain various important exceptions specific to the regime. The State

practice reported to date in the Commission' s reports is largely confined to State implementation

of treaty-based obligations, which has been recognized by the Special Rapporteur as varying

widely in scope, content, and formulation. As such, it is not possible to extract a customary

norm from the existing treaty regimes or associated practice.

Treaties over time

On the subject of treaties over time, we would like to thank the Chairman of the Study Group,

Professor Georg Nolte, and other members of the group for the commitment and scholarship that

they have brought to bear on this important topic. Moreover, we extend our compliments to

Professor Nolte on his selection as Special Rapporteur for the topic, "Subsequent agreements and

subsequent practice in relation to the interpretation of treaties." The United States continues to

believe that there is a great deal of useful work to be done on this subject, and thus welcomes the

more specific focus that this topic has taken on.

In reviewing the most recent report submitted to the Study Group, the United States welcomes in

particular its emphasis that subsequent agreements or subsequent practice must, for purposes of

Article 31 of the Vienna Convention, reflect agreement among, or practice by, parties to a given

treaty in their application of that treaty. One important consideration as the work on this topic is

carried forward involves the importance of striking the right balance when deriving general

conclusions from particular treaties; in particular, we feel that caution is important when

extrapolating such conclusions from limited precedent.

Finally, we are also curious to learn more about how other States address the domestic legal

questions raised by shifting interpretations of international agreements on the basis of subsequent

practice after ratification, if the legislative branch is involved in approving such agreements prior

to ratification.



Most-Favored-Nation clause

As regards the Most-Favored-Nation Clause topic, we appreciate the extensive research and

analysis undertaken by the Study Group, and wish to recognize Mr. Donald McRae in particular

for his stewardship of this project as Chair of the Study Group, as well as the other members of

the Commission who have made important contributions to helping to illuminate the underlying

issues.

We support the Study Group's decision not to prepare new draft articleprocc.


