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Guidelines 1.5 and 1.5.1 dealing with unilateratetments other than reservations and
interpretative declarations and statements of necegnition are not strictly necessary as
they are not dealing with issues relating to reséions.

2) Regarding guideline 2.1.3 on representation fahe purpose of formulating a
reservation we do not believe that it is necessartq go into that detail, sometimes
problematic detail. The text as it stands now also



of the notification by the other state partiegetnains also open whether after the reception
the withdrawal that adds to the rights of the withaling state becomes effective. A
clarification would certainly be very useful.

As to guideline 2.5.11 on the effects of a pawutihdrawal of reservations, its para. 2 is not
easy to comprehend. It is to be asked why an obyers possible only on the condition that
the withdrawal has a discriminatory effect and raither effects of a partial withdrawal are
caused. It could, for instance, be imagined thahsa partial withdrawal could entail other
effects that are undesirable to the other partethe treaty or even human rights violations.
The VCLT does not address this issue so that testignm arises why an objection is possible
to the partial withdrawal of a reservation if it aliscriminatory effect whereas otherwise no
objection is possible. The term “discriminatoryeeff’ is also somewhat ambiguous;
according to the commentary it means discriminatiamong the parties to the treaty.
However, the commentary also does not quote amgtipehexample of this situation so that
it would be better to drop this part of the guideliin order to avoid further complications.

What is also important is the question whetheragesthat had made a qualified objection (or
with maximum effect) to a reservation is now egditio withdraw its objection so that the
treaty enters into force as is already providedwath regard to the total withdrawal of a
reservation in guideline 2.5.7. Another problem ari



Guideline 2.8.12 on the non-preclusion of the rescof member states of international
organisation does not seem to be strictly necessary

For guideline 2.9.3, recharacterization of an irgegtative declaration, we would propose to
use the wording “regards the interpretative deckiwa to be a reservation and to treat it
accordingly”. This would underline that the rechatarization is the result of a legal
assessment, not of an arbitrary decision as thdifigeation of a declaration as a reservation
is a matter of the effect of this declaration, bat of a unilateral arbitrary decision.

We find it not easy to understand guideline 3.h4he permissibility of specified
reservations, as we believe that any reservatiqmessly envisaged in a treaty cannot be
against object and purpose of that treaty, evénisf“without defined content”. Under which
circumstances would such a specified reservatimentieeless, according to the guidelines,
be against object and purpose if the reservatidates only to the relevant specific provision
of the treaty?

7) We see guideline 3.1.5.1 on the determination thfe object and purpose of a treaty as
consisting of two steps. The first sentence gives p



We have also doubts as to guideline 3.3.2 as weMesthat it could not be excluded that
there may be cases where the formulation of annimigsible reservation could have effects
on the international responsibility of its author.

10) Guideline 4.1 on the establishment of a reserttan needs to be supplemented in

order to ensure that it also covers cases of imptleacceptance and cases where no
acceptance is necessary, such as when a reservai®expressly authorizedWe would
therefore suggest adding, after “has acceptedth® following words: “in accordance with

the provisions of guidelines 2.8.1 to 2.8.13, usiess a reservation expressly authorized by a
treaty”.

11) In Austria’s view, reservations to treaties wih a limited number of negotiating states
require explicit and not just any sort of acceptane. Guideline 4.1.2 should be amended
accordingly.

12) Guideline 4.2.1 on obtaining the status of a serving state or organisation as
contracting state or organisation does not conforno international practice which
normally does not wait for the expiration of the twelve months period to grant that
status. At least a text like that of guideline 4.2.para. 2 on obtaining that status at a
prior date if there is no opposition thereto shouldoe added to guideline 4.2.1IThe same
problem also affects guideline 4.2.3.

Guideline 4.2.5 on non-reciprocal application isalnot easy to understand, at least the
second sentence of that guideline, which shouldgbeted. Why should the other parties be
bound by a provision when reciprocal applicatiomt possible — and the reserving state is
not bound?

13) Guideline 4.3 on the effect of an objection ta valid reservation raises two
fundamental questions: The first concerns the meang of the term “valid reservation”
since the guidelines lack a definition of the qudier “valid” which is used in guideline
4.3 for the first time. A meaning can only be deried by opposing that term to the term
“invalidity” used in guideline 4.5.1. Since the cormentary is also not very revealing in
this regard, it would be necessary to include suca definition in the guidelines.
Generally speaking, the guidelines use a number ofosely related terms like “validity”,
“permissibility”, “formal validity” and “establishe d reservation” the relationship of
which remains unclear. The second question is wheth objections can be raised to any

reservation, even to those that are explicitly autbrized by a treaty.

At least as to the effect of objections, Article(20VCLT clearly distinguishes between the
reservations under its first three paragraphs (thos









