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interpretation of the treaty". Notwithstanding this, we consider the wording to be 
appropriate when considering interpretation as a single combined operation in which 
there is no hierarchy among the means of interpretation of Article 31. 

Regarding conclusion 3, my Delegation attaches the highest relevance to the very 
delicate matter of Intertemporal Law. We share the opinion that most international 
courts have not recognised evolutionary interpretation as a separate form of 
interpretation, but that they have come to it, always on a case by case basis, as a result 
of applying Articles 31 and 32 of the Vienna Convention. Under no circumstances the 
specific jurisprudence of the ECHR on two cases, very specific in their factual 
background and very complex in their analysis of Intertemporal Law, can be 
extrapolated. Therefore, Spain would like to highlight the fact that the Commission 
requires that extreme caution should be exercised prior to applying and evolutionary 
approach in any specific case. 

The definitions of further agreement and further practices contained in the project of 
conclusion 4 require a reflection on the role played by reciprocal behaviour among 
States, among States and International Bodies, or among International Bodies regarding 
the interpretation of treaties. This should be the case, for example, of acquiescence. 
Accordingly, this delegation thinks it might be useful to advance in the study of the 
behaviours observed in the enforcement of any treaty providing for the parties' 
agreement in the interpretation thereof referred to in point 2 of conclusion 4. 
Nevertheless, we are simply not quite sure of the concrete scope that might be attached 
to further practice in those cases where, for example, it might result in a modification of 
the initial agreement of the Parties reflected in the treaty being interpreted. 

Lastly, regarding project of conclusion 5, my delegation also attaches the highest 
significance to the accurate definition of the role that might be played by lower-rank or 
local officers as further practice in the enforcement of treaties, provided, of course, that 
such a practice be clearly unequivocal and accepted by higher authorities. 

Chapter V: State officers' immunity from foreign criminal jurisdiction. 

Regarding the chapter on State officers' immunity from foreign criminal jurisdiction the 
Spanish delegation would like to congratulate the Special Rapporteur, our fellow 
countrywoman and predecessor in office, Concepcion Escobar Hernandez, for her 
excellent work in her second report on a quite complex matter. We think her report is 
clear, well organised and represents an objective, balanced and cautious approach 
("stage by stage"). We also consider relevant the intention of distinguishing between !ex 

lata and !ex ferenda; it might not be relevant when drafting a project of treaty, but it 
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However, the debate still remains on the difficult balance between the protection of 
sovereignty and inviolability of State's function, on the one hand, and need of punishing 
international crimes, on the other. Linked to this the doubt arises, for example, on 
whether there are exceptions to immunity from jurisdiction ratione personae. It must be 
borne in mind that, at the heart of the matter, lays the nature itselfm
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be appropriate, considering certain doubts that have been raised and some domestic 
Laws, to clarify that such immunity does not extend to relatives. However, regarding 
article 4.2, the question must again necessarily be posed regarding the definition of 
"official act". We are aware that this matter will be dealt with at a later stage, but it is 
really difficult to avoid now, even just from a fact-finding point of view, the minimum 
formal and material elements that made up this notion, already used in this precept; 
although it is true that given the absence of distinction regarding its consequences, the 
postponement of its study might be easier to justify than in the case of the concept of 
officer. 

On the other hand, a treatment is perhaps missing ( at least in the comments) of related 
matters of interest, such as the position of monarchy heirs; the position of elected Heads 
of State; the possibility of including State representatives, once they have left office, for 
crimes committed during their tenure, or even the possibility of extending to an 
individual indicted before taking office as president ( or minister) the immunity attached 
to the office. 

Finally, we share the Commission decision not to include yet the article on definitions, 
since, regardless of the relevance of such provisions, it is premature, it was likely to be 
incomplete, and assuredly, the controversial distinction between criminal jurisdiction 

and immunity from criminal jurisdiction is far from being a peaceful one. It is no 
coincidence that neither the Vienna Conventions on Diplomatic Relations and on 
Consular Relations no the Convention on Special Missions define the term criminal 
jurisdiction, although the issue was also raised at the time by the Commission. 

Thank you very much. 
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