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of a State Party to the Convention. It goes without saying that the element of "consent" is a 
prerequisite to acceptance of any kind and that silence on political grounds cannot be credited as 
conduct, giving rise to subsequent practice. Emphasis must be put, in this regard, on "certain 
circumstances" as also pointed out in the report; thus, we are of the view that subsequent practice 
should be established on a case by case basis. 

We cannot join the Commission's conviction that both externally oriented conduct and 
internally oriented conduct contribute to subsequent practice under article 31, paragraph 31 (b) 
without the need to meet any particular formal criteria. Consideration of externally oriented 
conduct including official acts, statements and voting at the international level is understandable 
as these can clearly contribute to subsequent practice; but acts published at the internal level such 
as official legislative acts or judicial decisions need to be particularly linked to the application of 
the treaty to be merited as subsequent practice. Here again, the special circumstances 
surrounding a given conduct at the national level is more significant considering the different 
values accorded to treaties in different legal systems. 

Also, as the International Court of Justice indicates in its recent judgment in the case, 
concerning Whaling in 



however, an initial delineation of a political convenience entity subject to legal definition, further 
complemented by technical commentaries. 

With respect to draft guideline 2, we found the selection of the terms describing the scope 
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