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Monsieur le Président,

Nous avons également quelques réflexions concernant le projet d’article 5, qui est le premier article

concernant 'immunité de juridiction pénale ratione materiae. Selon



the two conditions proposed by the Commission are not cumulative. A “State official” for the purposes
of the draft articles is an individual who represents the State or who exercises State functions. This
definition extends immunity from criminal jurisdiction to a wide circle of potential beneficiaries, since it
does not require the individual in question to occupy an official position within the State. It will be up to
the Commission, in proceeding with its work, to define the acts for which these individuals will enjoy

immunity so that the scope of functional immunity can be defined for the purposes of the draft articles.

More specifically, we wonder if the Commission’s definition includes, for example, individuals who
represent the State in legal proceedings against the State in question, and if such an individual would
be able to enjoy immunity from criminal jurisdiction according to the draft articles. We also would like
to raise the question of a possible link between the definition of “State functions” for the purposes of
subparagraph (e) of draft article 2, and the draft articles on the responsibility of States for
internationally wrongful acts. Should a private individual who is empowered to “exercise elements of
governmental authority” in accordance with article 5 of the draft articles on the responsibility of States
for internationally wrongful acts be considered as exercising “State functions”? For example, can an
individual such as an employee of a private security firm who is charged with the functions of a prison
guard and who in this capacity exercises elements of governmental authority, be the beneficiary of
immunity from criminal jurisdiction in accordance with the draft articles? In its most recent report the
Commission stresses that both the term “represent” and the term “exercise of public functions” must
be understood in a broad sense. According to the English version “public functions” are notably “the
activities carried out by the State” (A/69/10, p. 235, paragraph 11). Does this imply that an individual
who de facto acts on the instructions or directives or under the control of a State in the sense of article
8 of the draft articles on the responsibility of States for internationally wrongful could be the beneficiary

of functional immunity from criminal jurisdiction?



The challenge indeed will be to define the kinds of acts with regard to which State officials acting in

that capacity enjoy functional immunity.
Taking into account the definition of the beneficiary of functional immunity according to draft article 2
subparagraph e, it will also be necessary for the Commission to define to what extent former State

officials may claim functional immunity from jurisdiction once they no longer work as State officials.

Thank you.



