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Mr. Chairman, 

My delegation adheres itself with the statement made by the distinguish 
delegate of the Republic of Ecuador on behalf of CELAC, and would like to 
express some views in our national capacity. 

We welcome the report of the ILC, the briefing by its Chairman Mr. 
Narinder Singh, and the presence of members of the International Law 
Commission and the secretariat. 

We also would like to welcome the work that has being done by the 
commission especially regarding the Most Favored Nation Clause and the final 
report of the study group on this issue. 

Mr. Chairman, 

My delegation expresses its concern of the States right to regulate in the 
public interest, which is paramount and must not be undermined by the 
provisions of any International Investment Agreement. 

International Investment Dispute Settlement (ISDS) must not elevate trans­
national capital status to that of sovereign State, or enable investors to challenge 
the right of governments to regulate and determine their own domestic affairs. 

Over time several abuses have arisen through the use of ISDS, which my 
delegation proposes to be addressed by the International Law Commission. 

Some of the systematic shortcomings derived from the working of ISDS 
have being accurately described by the European Economic and Social 
Committee, which include inter alia: (i) opacity; (ii) lack of clear rules; (Ill) the lack 
of right of appeal; (IV) discrimination against domestic investors who cannot use 
the system; (V) the fear that purely speculative investments are protected; (VI) 
third party funding for frivolous claims; (VII) the powers invested in a panel of 
three private lawyers, not career judges, to adjudicate and make binding 
decisions on areas of fundamental public interest, and (VII) the role swapping 
between arbiters and counsel is a clear conflict of (V) w 5 0 . 0 0 3 5 7 9 . 0 4  T m 
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constitution. Article 103 of the Charter states: (That) "in the event of a conflict 
between the obligations of the Members of the UN under the present Charter and 
their obligations under any other international 



can serve as an point of start for Permanent Regional Investment Tribunals and 
an International Investment Appeals Court, breaking from ISDS present 
mechanisms. 

The original concept behind ISDS has long departed. It has now become a 
hugely profitable outlet for small number of specialist investment law firms and 
third party financial institutions who dominate the business. 

Mr. Chairman, 

The ILC report provides a very good picture of the application and 
interpretation of the MFN clauses together with the associated problems. But, it 
falls short because does not go far enough to address some fundamental issues 
and in many places does not provide a solution to conflicting interpretations of 
MFN provisions by arbitral tribunals. Foreign investors in recent years have used 
and abused the MFN for purposes that it was arguably not designed to address 
particularly application to procedural matters. Ultimately, given the 
inconsistences in the MFN jurisprudence there is a clear need for an Appellate 
type mechanism for international investment treaties to address these 
problems. 

The report notes in paras. 37-40 that the MFN originated from the 
"economic liberalism" ideas including "free trade" and "comparative advantage," 
and is a means to ensure non-discrimination. However, the report also notes 
that "the relevance of the economic rationale for MFN treatment beyond the field 
of trade in goods to ... investment ... is ... a matter of controversy" and that 
because the MFN clauses have been inserted in many investment treaties there 
is no reason to consider the economic rationale for MFN provisions, effectively 
declining to address some of the core issues. We would of like the ILC to 
address these fundamental issues. 

While we understand that the Study Group's main function may be 
providing legal analysis rather than tackling the economic rationale underlying 
various treaty provisions, as part of the general mission of the ILC 



Study Group should consider studying them. Note that progressive development 
of international law may not always call for preparing new instruments that may 
serve as a blue print for future treaties; it also call for abandoning and 
dismantling treaty provisions and practices 



respect to substantive matters. The fact is that MFN is an unworkable concept in 
investment treaties and should never be accepted. The basic problem is that 
MFN allows to pick and choose the best investor clauses from other treaties 
without considering the treaty as a whole. For example, one treaty may have an 
expansive Fair and Equitable Treatment (FET) clause but no full protection and 
security clause, and no dispute settlement clause. These may have been trade­
offs in a negotiation. How is one to evaluate and apply MFN in that context? How 
can one know whether one investor is better off than the other? 

Mr. Chairman, 

We invite delegates of the 6 Committee to identify new topics of 
International Investment Dispute Settlement agreements, Bilateral Investment 
Treaties and Investment State Arbitration, amongst other important issues 
related to the progressive development of international law for the consideration 
of the ILC. 

We also request the ILC to study further the implications of the use and 
abuse of the MFN clause in Investment State agreements and Bilateral 
Investment Treaties in the next report. 

Thank you. 
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