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Mr. Chairman, 

Allow me first of all to thank the Chairman of the International Law Commission, Mr. 
Pedro Comissario Afonso of Mozambique, for his presentation of this year's report and to 
express my countries appreciation for the valuable work accomplished by the 
Commission at its sixty-eighth Session. 

Today I will address three topics: the "Identification of customary international law", 
"Subsequent agreements and subsequent practice in relation to the interpretation of 
treaties'', "Protection of persons in the event of disasters" and on the "other decisions and 
conclusions of the Commission''. 

Chapter V : Identification of customary international law 

Mr. Chairman, 

I will now address the topic of the identification of customary international law. 
We are grateful to the ILC and the Special Rapporteur for the conclusion of the first 
reading of the. draft conclusions on the identification of customary international law 
together with the draft commentaries thereon. Allow me in particular to express our deep 
appreciation to the Special Rapporteur Sir Michael Wood for the outstanding quality of 
his four reports that paved the way for the adoption of the draft conclusions in a rather 
short period of time, despite the inherent difficulties of the topic, which may be 
considered as one of the most theoretical that the ILC has ever put on its agenda. The 
quality of the Commission's work, based upon an exhaustive study of relevant case-law 
and scholarly writings, provides international lawyers with mostly needed normative 
guidance in dealing with the thorny issu
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froin the part of States not expected to react for the reason that their interests are not at 
stake. In such a case, their deliberate inaction, whichever its motivation, is less 
conclusive than the one of interested States. 

This differentiated weight of State inaction, already taken into account in 
paragraph 7 of the commentary to conclusion 10 relating to the element of the opinio 
juris1, should, in our view, have its place also in the conditions that inaction should 
satisfy in order to constitute a form of general practice, taking also into account that it is 
already reflected in paragraph 3 of the commentary on conclusion 82, which, however, 
deals with action, rather than inaction of States expected or in a position to act. 

Decisions of national courts may be a form of state practice, as well as an 
evidence of opinio juris, as it is clearly indicated in paragraph 2 of conclusion 6 and in 
paragraph 5 of the commentary to conclusion 10 respectively. However, the distinction 
made in paragraph 6 of conclusion 6 between decisions of national courts as a form of 
state practice and the same decisions as a subsidiary means for the determination of the 
rules of customary law, is not an obvious one and seems rather difficult to implement in 
practice, thus we consider that the matter should be further elucidated. 

ii. Regarding conclusion 15 and the persistent objector rule, allow me first to 
recall Greece's last year's statement, namely that this rule's applicability is questionable 
not only in relation to the rules of jus cogens, but also in relation to the broader category 
of the general principles of international law which seem to apply to all members of the 
community of States irrespective of their consent to be bound by them. In our view the 
ILC's commentary on conclusion 15 should address the matter, given also that paragraph 
2 of the commentary on conclusion 1 already refers to "principles" of international law as 
having "a more general and fundamental character", 



would be rather odd that a state might not be bound by rules having a fundamental 
character for the international community and it seems that state practice and decisions of 
international courts provide no evidence of such an extended application of the persistent 
objector rule. 

In addition, paragraph 3 (fn. 353) of conclusion 15, while recognizing that the 
"ability of effectively preserving a persistent objector status overtime may sometimes 
prove difficult", does not put into question the applicability of the rule over time. In our 
view, the ILC should elaborate further on this temporal aspect. There seem to be no 
eternal or decades-lasting precedents of persistent objections and one can hardly imagine 
of a State being a persistent objector to an established customary international law rule 
dating far back overtime j  
 5 8 8 . e  v i e w ,  s h o u l d  o b j e c t o r  no objections and n o  n o  I n  be precedents customary preimagine to to to In In ce35ne no and further dating a far far no overtime cedents and and to and no 1
195ne 



and 32 of the Vienna Convention on the Law of Treaties, supported by a considerable 
amount of relevant case-law and State practice. We, therefore, believe that they will pro
vide useful guidance and assistance to States, international courts and tribunals, as well as 
to any other actors whose role is to interpret international treaties. 

In addition, to the extent that they establish an appropriate balance between unity, 
dictated by the need to preserve the integrity of the process of treaty interpretation, and 
flexibility, based on the primacy of the treaty provisions, we consider that the draft con
clusions may contribute significantly in promoting legal certainty and stability of inter
state relations, as well as respect for international law and the principle pacta sunt ser
vanda which stands at its core. 

Regarding the possible effects of subsequent agreements and subsequent practice, 
we particularly welcome the establishment of a presumption in favour of interpretation, 
in draft conclusion 7, which reaffirms that the possibility of amending or modifying a 
treaty by a subsequent practice of the parties has not been generally recognized. 

Moreover, with respect to draft conclusion 8, which addresses the role that subse
quent agreements and subsequent practice may play in the context of an equally 







confine myself to some brief remarks on the Preamble as well as on the future form of the 
Draft Articles. 

Mr. Chairman, the Draft Articles are in our view well balanced and constitute an 
important framework for the reduction of risks in disasters. They also provide a useful 
legal tool regarding future treaty regimes 


