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Chapter VI: Protection of the atmosphere

Mr. Chairman,

On the topic "Protection of the atmosphere" I would like to use this opportunity to

commend the Special Rapporteur, Mr. Shinya Murase, for the high quality of his foiuth
Report. His work, based upon an exhaustive study of relevant practice, case-law and

scholarly writings, enables the Commission to provide international lawyers with mostly

needed normative guidance in this rapidly evolving field of international law.

While fully aligning with the statement of the European Union on this matter, we

would like to make the following additional observations:

Draft Guideline 9 (as adopted by the Commission) which addresses the issue of
interlinkages and synergies between rules of international law on the protection of the
atmosphere and other relevant rules of international law, provides, in our view, thoughtful
guidance on the matter. Drawing on the conclusions reached in 2006 by the Commission's
Study Group on fragmentation in international law, it aims to ensure compatibility and
complementarity among rules on the protection of the atmosphere and rules stemming from
other branches of international law such as trade and investment law, the law of the sea and
human rights law, so that States can abide by both without the fear of conflicting
obligations, notwithstanding any difference in respect of their provenance and regulatory
subject matter.

As indicated in the Special Rapporteur's report, environmental considerations have
progressively made their way into the above mentioned branches of intemational law,
either through the proclamation of new principles or through an evolutionary interpretation
of existing rules by judicial and quasi-judicial bodies, thus facilitating the trend, conveyed
also through Draft Guideline 9, towards harmonization and mutual supportiveness.

It is to be expected that this growing interaction will speed up in the future and
Draft Guideline 9, through its framework nature and open-ended wording, provides enough
normative guidance for this process to flourish. This being said, we are of the view that the
additional formulation of similar sectoral guidelines, specific for each of the above
mentioned branches of intemational law, as it is the case with Guidelines 10-12 proposed
by the Special Rapporteur (and which were not retained by the Commission), should be
avoided. The latter could quickly become outdated through the continuing evolution of
relevant state practice and case law, which might incorporate environmental considerations
into the above mentioned branches of international law through novel approaches and legal
reasoning not contemplated in draft Guidelines 10-12.

Regarding in particular, the second paragraph of draft Guideline 11 proposed by the
Special Rapporteur, we are of the view that law of the sea issues have no place in a set of
Guidelines on the protection of the atmosphere. This is even more tme when it comes to the
core matters of the law of the sea, such as the delimitation of maritime zones. In addition,
all law of the sea matters are adequately regulated by the UNCLOS whose universal and
unified character as well as the need for maintaining its integrity are stressed in a series of



annual UN General Assembly resolutions on oceans and the law of the sea, the last one
being GA Resolution 71/257. It should be recalled that when the Commission decided to
include this topic in its programme of work, reached an understanding, which among
others, underlines that " ...(d) The outcome of the work on the topic will be draft
guidelines that do not seek to impose on current treaty regimes legal rules or legal
principles 



types of behaviour, by including in Draft Article 7 certain crimes under intemational law in
relation to which immunity ratione materiae shall not apply.

Mr. Chairman,

As we stated last year, we firmly 



initially proposed by the Special Rapporteur which, as rightly pointed out by the Drafting

Committee, if they were to be included, ought to apply to the Draft Articles as a whole.

Chapter VIII: Peremptory Norms of General International Law

Mr. Chairman,

On the topic of peremptory norms of general international law {jus cogens), allow

me 



For the above reasons, the Commission should provide guidance on the meaning of

general international law. The definition internatio





of a fixed or determinable valued It should however be clarified whether the notion of

unliquidated damages may be of help in cases where an intemational court has issued
against the predecessor State, before the date of succession, an award providing not for
compensation but for more complicated forms of reparation, such as the annulment of an
illegal act in the context of an order of restitutio in integrum'.

I thank you mr. Chairman

^ See pars. 76-80 of the Special Rapporteur's report.
^ See ILC, Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries
(2001), commentary to article 35, paragraph 5.


