


Deuxidmement, nous constatons que la CD! ne fait aucune distinction entre les diverses raisons pour
lesquelies un 



Mr Chairman,

Our delegation has read with great interest the ILC's most recent report on the immunity of State
officials from foreign criminal jurisdiction. We take note of the provisional adoption of draft article 7 and
would like to thank the Commission for its important work.

Before commenting on draft article 7 specifically, we would like to stress that certain methodological
questions should in our view be further clarified.

First, the procedural nature of immunity obliges courts to address immunity as a preliminary matter. In
relation to State immunity, the ICJ stated in the 2012 Germany v Italy case that 'the proposition that
the availability of immunity will be to some extent dependent upon the gravity of the unlawful act
presents a logical problem'. According to the ICJ, a national court would either be required to first
establish whether the serious offense in question had been committed in order to determine whether
the State could rely on its immunity from jurisdiction. At that point the foreign State would already have
been subjected to 



Draft article 7 as provisionally adopted by the ILC holds that immunity ratione materiae from the
exercise of foreign criminal jurisdiction shall not apply in respect of the crime of genocide, crimes

against humanity, war crimes, the crime of apartheid, torture, and enforced disappearance. We
believe that it is of paramount importance that an article on the exceptions to functional immunity of
State officials from foreign criminal Jurisdiction is either solidly based in extensive and virtually uniform
State practice and opinio juris or clearly labelled as a progressive development of the law.

After a careful review of the different sources cited in support of draft article 7, Switzerland is of the
view that this high threshold has not been reached. We encourage the Commission to provide
stronger evidence in support of draft article 7 St3ul 1Tj
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