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Chairperson,

With regard to the topic “Subsequent agreements and subsequent practice in
relation to the interpretation of treatiesy, the Austrian delegation wishes to
congratulate Special Rapporteur Nolte on the adoption of the draft conclusions and
commentary on second reading by the Commission. The Special Rapporteur’s
thorough work, contained in a total of five reports, provides a wealth of scholarship
based on a profound analysis of state practice, international and domestic
jurisprudence and discussion of the relevant literature in the field.

We particularly appreciate the Special Rapporteur’s determination to fit his work into
the framework of the Vienna Convention on the Law of Treaties.



notes that “in certain cases, the practice of international organizations also
contributes to the formation, or expression, of rules of customary international law.”

Second, we note that the current wording of Draft Conclusion 13 still distinguishes
between decisions of international courts and tribunals and national courts as far as
their relevance for the determination of customary international law is concerned.
Whereas the former constitute “subsidiary means for the determination of” custom,
only “regard may be had, as appropriate” to the latter. We have pointed out in our
statement in this Committee in 2016 that such a principled distinction should not be
made. Article 38 of the Statute of the International Court of Justice does not make
such a distinction, and any potentially different weight given to decisions of
international or national courts and tribunals should result only from their persuasive
force and the quality of their reasoning.

Chairperson,

As far as the topic “8niversal Criminal Jurisdictionu is concerned, Austria has
already at previous occasions supported the idea that the Commission examines this
topic. There is an obvious need for a profound analysis of this topic, which would
help to avoid misunderstandings that sometimes still come up in discussions relating
to the exercise of universal criminal jurisdiction. Therefore we are pleased to see that
the Commission has decided to include this topic in its long-term programme of
work. In its endeavours, the Commission can rely on material already elaborated for
the 6" Committee discussion of the issue of “universal jurisdiction”.

As indicated in the presentation of this topic by Mr. Jalloh annexed to the report of
the Commission, it is necessary first to elaborate a definition of the concept of
universal jurisdiction and its scope. In Austria’s view, universal jurisdiction may not
only be based ordreaties, but may also result from customary international law.

Since there are several kinds of jurisdiction, we welcome the Commission’s decision
to restrict its work on this topic to universal criminal jurisdiction. We support the idea
that the Commission examine all different forms of jurisdiction, including jurisdiction
to legislate, to adjudicate and to enforce. In this context, also the limitations of these
forms of jurisdiction will have to be considered. For example, it is Austria’s view that
jurisdiction to adjudicate should be restricted to trials in the presence of the accused.



trials should be conducted in the presence of the accused, this does not prevent
authorities to conduct investigations in their absence.

Furthermore, the concept of universal criminal jurisdiction of states is to be clearly
distinguished from the jurisdiction of international courts and tribunals, such as the
International Criminal Court and others.

The issue of universal jurisdiction must also be distinguished from the issue of
immunity that, if applicable, must be considered separately. In addition, the
relationship between the concept of universal jurisdiction and the duty to extradite or
to prosecute, previously examined by the Commission, has to be discussed.

As to the result of the work of the Commission regarding this topic, Austria supports
the idea of an elaboration of guidelines.



