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STATEMENT OF THE CHAIR OF THE INTERNATIONAL LAW COMMISSION,
MR. EDUARDO VALENCIA-OSPINA

Cluster Three

Chapters X, X and XI: Protection of the environment nelation to armed conflicts; Succession of States

in respect of State responsibility; and Immunity 8tate officials from foreign criminal jurisdiction

Mr. Chair,

The third cluster is constituted of three chapters of



the protection of the population. It was also sugggeshat, apart from domestiegislation, occupying
States should respect the international obligations partgio the protection of the environment that were

incumbent on the occupied territory.

Draft principle 20 was based on the principleustifruct as found in arlie 55 of the 1907 Hague
Regulations while it also drew on the principle of ausible use as its modern equivalent. It provided that
the occupying State should exercise caution in ¥po#ation of non-renewable resources and exploit
renewable resources in a way that ensured theirtlermg-use and capacity for regeneration. A discussion
ensued from the use of the ternugtinable use”, which was suppartiey some members, while other
members expressed the view thatghaciple of sustainable use consti#id a policy objective, rather than
a legal obligation. It was emphasized that theupging Power should act for the benefit of the people

under occupation, not for its own benefit.

Draft principle 21 incorporated the principle notdause harm to the environment of another State.

Members generally expressed support for the inclusidhe no-harm or due ldience principle in draft

principle 21.

These draft principles were referred to the Drafting Committee, which provisionally adopted draft
principles 19, 20 and 21. The Chair of the Draftingn@uttee presented an interim report of the Committee,
which can be found on the website of the Commission. The Commission took note of the three draft

principles provisionally adopted by the Drafting Committee.
Mr. Chair,

As | mentioned earlier, at this year’s sessior, @ommission also provisionally adopted nine draft
principles, namely draft principles 4, 6 to 8, d@ntito 18, as well as commankes thereto. A Working
Group, chaired by Mr. Vazquez-Bermudez, was distedd to assist the Special Rapporteur in the

preparation of the draft commentaries to those draft principles.

Draft principle 4 recognizes that States are requo¢ake effective measures to enhance the protection

of the environment in relation to armed conflictrdgaph 1 reflects that States have obligations under
international law to enhance the protection of thérenment in relation to armed conflict and addresses
the measures that States are obliged to take t@mlisParagraph 2 addresses voluntary measures States

may take that would further enhance the proteaticthe environment in relation to armed conflict.

Draft principle 6 recognizes that States should, due to the special relationship between indigenous

peoples and their environment, take appropriate meaupestect such an environment in relation to an
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armed conflict. It further recognizes that where armeaflict has adversely affected the environment of

indigenous peoples’ territories, States should attempt to undertake remedial measures.

Draft principle 7 addresses agreements conclbgiegtates among themselves and between States and

international organizations, concerning the presencsildfry forces in relation to armed conflict. Draft
principle 8 concerns the impact of peace operatiorth®environment. According to this draft principle:
“States and international organizations involvedp@ace operations in relation to armed conflict shall
consider the impact of such operations on therenment and take appropriate measures to prevent,

mitigate and remediate the negativevieonmental consequences thereof.”

Draft principle 14 aims to reflect that environmentahsiderations are, to a greater extent than before,

being taken into consideration in the contextcohtemporary peace processes, including through the

regulation of environmental matters in peace agesgs Draft principle 15 covers post-armed conflict

environmental assessments and remedial measures.d&seus to encourage relevant actors to cooperate
in order to ensure that environmental assessmentearadiial measures can bergd out in post-conflict

situations.

Draft principle 16 concerns remnants of war. Tdaft principle aims at strengthening the protection

of the environment in a post-conflisituation and seeks to ensure tioxic and hazardous remnants of war
that are causing or that may cause damage to theoement are removed or rendered harmless after an

armed conflict. While draft principle 16 deals witlhmeants of war more generally, draft principle 17 deals

with the specific situation of remnants of warssa including the long-lasting effects on the marine
environment. This draft principle expressly encouragesnational cooperation to ensure that remnants of

war at sea do not constitute a danger to the environment.

Draft principle 18 addresses stmgyiand granting access to informatitirconsists of two paragraphs.

Paragraph 1 refers to the obligations States and attenal organizations may Waunder international law
to share and grant access to information with a vidadititating remedial measures after an armed conflict.

Paragraph 2 refers to security consideratito which such access may be subject.

Before | conclude, | would like to note that the Commission would appreciate being provided by



(b) national legislation relevant to the topingcluding legislation implementing regional or

bilateral treaties;

(© case-law in which international or domesiovironmental law was applied to disputes in

relation to armed conflict.

The Commission would also appreciate receiving iamformation States may be in the position to
provide concerning responsibility, lidiby or reparation for harm caused the environment in relation to

armed conflict, inter alia case law or agreements or arrangements between the parties.

This concludes my introduction of chapter IX of the report.

Chapter X: Succession of States in respect of State responsibility

Mr. Chair,

Let me now turn to the topicSticcession of States in respect of State responsibiljityvhich is

addressed in chapter X of the report of the Commission.

The Commission had before it the second repoth@fSpecial Rapporteur, Mr. Pavel Sturma, which

addressed,






non-succession in respect to State responsibility anthigvat was not sufficient State practice in support of

such a presumption of succession.
Mr. Chair,

The Commission would appreciate being provide&tates, by 31 December 2018, with information
on their practice relevant to the succession of Statesspect of State responsibility. The Commission

would particularly appreciate receiving examples of:
(a) treaties, including relevamiultilateral and bilateral agreements;

(b) domestic law relevant to the topiacluding legislation implementing multilateral or

bilateral agreements;

(© decisions of domestic, regional and sulmeg courts and tribunals addressing issues

involving the succession of States in respect of State responsibility.
This concludes my introduction of chapter X of the report.

Chapter Xl - Immunity of State officials from foreign criminal jurisdiction

Mr. Chair,

The last substantive chapter of the repo@hspter XI and itrelates tdopic “Immunity of State

officials from foreign criminal jurisdiction” .

This year th&€ommission had before it the sixth report of the Special Rapporteur, which apart from
summarizing the debates in the Commission and tkta Siommittee on draft article 7 (on crimes under

international law in respect of which immunity



articles related thereto, it would complete the first regdithe draft articles of the topic. It is anticipated

that this will be done next year.

The debate on the sixth report only commenleg¢el in the Commission’s busy schedule at the
current session. As can be imagined, given thaucistances, the debate on the sixth report will be
continued and completed next year. Aside the géneraments which confirm the continuing importance

of the topic for States, three essential areas dominated the debate.

The first set of comments concerned draft articlehich as will be recalled was adopted last year,
according to which immunitgatione materiae would not apply with respect teertain international crimes.
Both the circumstances surrounding the adoption of draft article 7, which was adopted by a vote, and the
impact that would have on the working methods ef @ommission, as well as itsture work were the
object of comment. It was considered by somenivers that the discussion of procedural aspects of
immunity provided pathways for considering furthey &ingering concerns that remain with respect to the
draft article, even though some doubted the feasibility of addressing these matters through procedural

safeguards.

The second set of comments related to the proceaspatts as dealt with in the sixth report. Here,
the members who spoke generally welcomed the aralfshe Special Rapporteur on procedural issues
and looked forward to the draft articles that wolkdpresented by the Special Rapporteur in the seventh
report. Regarding the question of timing, it was gdhecdnsidered that this was an area that could be
considered by the Commission and on which it coffier waluable guidance on the basis of existing case
law and practice. Concerning the acts of the foruateStto which immunity applied, members generally
agreed with the three categories referred to ley Special Rapporteur in her sixth report — namely,
detention, appearance as a witness and precautionagumae — as requiring examination. Concerning
the determination of immunitgome members, without discounting théerto be played by the executive,
agreed with the Special Rapporteur that it was ferdburts of the forum State to determine whether
immunity existed and, if so, whether there wepseeptions to such immunity. Nevertheless, it was
suggested that the Commission coasithe procedural requirement tlzatty exercise of jurisdiction over

an official should be subject to a decision of a higher court and not the lowest court.

The third set of comments addressed proceduradjsafds and guarantees. This aspect was viewed
by members who spoke to be crucial to the successful completion of work on the topic. It was noted that a
distinction had to be drawn between safeguardsrignmgsimdividual due process and other guarantees under

international human rights law, and safeguards #aed at protecting the stability of international



relations and avoiding political and abusive ggoutions. Both aspects required treatment and it was
suggested that, for safeguards to be meaningful sthayld not only address the consequences of the denial
of immunity of the State official in the forum Statengeally, but also in the specific context of draft article
7.

The Commission would welcome any information that States could provide by 31 December 2018
on their national legislation and practice (of a judicial, administrative or any other nature) concerning
procedures for dealing with immunity, in particutae invocation and waiver of immunity, as well as on
mechanisms for communication, consultation, coopmradind international judicial assistance that they
may use in relation to situations in which the immunitystate officials from foeign criminal jurisdiction
is being or may be examined by their nationahatities. Similarly, it would be useful to have any
information that international orgezations could provide on internatial cooperation mechanisms which,

within their area of competence, may affect immupittate officials from foreign criminal jurisdiction.

This concludes my introduction of chapter XI of the report and of the entire report on the work of

the Commission at its seventieth session.

Before concluding my statement, | would like to remind you that this year the topic “Crimes against
humanity” was not debated by the Commission. As youredill, a full set of draft articles and a preamble
on this topic was adopted on first reading during y&str's session. As is the established practice, the
Commission suspends the consideration of topics after the first reading to give States an opportunity to
carefully review the outcome and to give in-depdmments for the second reading. Written comments are
requested by 1 December 2018, so that the seconithgeafcthis topic may take place in the summer of

2019. | encourage all Member States to submit written comments in time.

The Commission greatly values comments fromeStan all topics. | can assure you that we

examine all comments most carefully; they are a very important part of our work.

| appreciate your kind attention and | thank you all.



