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Chair,

1. Thank you for the overview you Just provided of the work of the Commission for this cluster

of topics. In what follows, I will present to you the comments and observations of my

Government with respect to some of these topics.

Chapter VII (Provisional application of treaties)

2. With respect to the topic of 'Provisional of 





Chapter VIII (Peremptory norms of general International law (jus cogens)

9. My government would like to thank the Commission for its work on this topic, and in

particular the Special Rapporteur for his thoughtful third report. As the debates in the

Commission have demonstrated, many elements of jus cogens remain contested, and this

is also true for several aspects relating to the consequences of a violation of jus cogens. In

this respect, the Kingdom of the Netherlands would share the concern also voiced by other

States earlier 



invalidity of a treaty, the parties are released from any obligation further to perform their

obligations under the treaty.

13. With respect to draft conclusion 14, the proposed procedure regarding the settlement of

disputes involving a conflict between a treaty and jus cogens resembles the procedure

contained in article 66 of the Convention. However, contrary to the article 65 of the

Convention, the draft conclusions do not contain procedural rules regarding, amongst

others, the invocation of the invalidity of a treaty. Under the Convention, a party invoking

the invalidity of a treaty is under the obligation to notify the other parties to the treaty who

may then raise objections against the invocation of invalidity. Only in those cases where no

objections have been raised within three months after the notification, the party that has

invoked the invalidity may effectuate it.

14. The lack of such procedural rules in draft conclusion 14 was also noted in the debates in

the Commission. It may suggest that a State could unilaterally consider that a treaty is void,

because it violates a norm ofyi/s cogens, and apply legal consequences, namely that it is no

longer bound by the treaty. Draft conclusion 14 allows other forms of dispute settlement

through the submission of the dispute to the International Court of Justice, or to arbitration

in case both parties would agree to this.

15. What is lacking, however, is a procedure that precedes such Judicial steps, and that

determines the legal position of the State invoking the invalidity vis-a-vis the treaty from

the moment of such invocation. This omission may at least create the impression that there

is a difference between the procedures provided for in the Convention, and those provided

in the present draft conclusions with respect to the invocation of invalidity of a treaty,

including invalidity because of a conflict between a treaty and jus cogens. For this reason,

we would suggest that a procedural paragraph is added to draft conclusion 14. Such a

procedural paragraph should reflect the general rules contained in articles 65 and 67 of the

Convention.





20. Regarding the future work of the Commission on this topic, the Kingdom of the Netherlands

reiterates its position that it prefers not to include a list of jus cogens norms. The

authoritative nature of a list, illustrative or otherwise, composed by the Commission would

in all likelihood prevent the emergence of State practice and opinio Juris in support of other

norms. If the inclusion of a list is nevertheless considered necessary, my government would

suggest a reference to the commentaries on articles 26 and 40 of the Articles on the

Responsibility of States for Internationally Wrongful Acts, which include tentative and non-

limitative lists of norms of jus cogens.

Thank you. Chair.


