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Mr Chairman,

It is an honour for me to address this Sixth Committee on the work of the 70"" session of
the Intemational Law Commission. I will begin by referring to the issue of subsequent
agreements and subsequent practice in relation to the interpretation of treaties.

Spain welcomes the completion of this work, whose progress has had the opportunity to
examine m preceding addresses to this Committee. Here, we must pay tribute to the efforts
made by the Special Rapportexar, Mr George Nolte, for his hard work over the years,
highlighting the difficulty of the task that he has completed. We should be satisfied with the
draft conclusions adopted on second reading by the Intemational Law Commission, which we
are now considering.

However, a matter of doubts have arisen regarding the methodological premise and the
general focus of the draft imder consideration. Such doubts are not confined to this draft, but

encompass preceding work and other ongoing work before the Intemational Law Commission.
We are referring to the lack of 





Chapter V: Identification of customary law

Mr Chairman,

We will now address the work of the International Law Commission as regards Chapter

V, identification of customary law.

Spain welcomes the completion of this work, whose progress we have followed closely

through the speeches given at previous sessions. We would like to take this opportunity to
acknowledge and thank the Special Rapporteur, Sir Michael Wood, for all of his work in recent
years.

We would also like to thank the Secretariat for its 



We also consider it important to draw attention—^as Spain has repeatedly done—^to the
tautological nature of the phrases in draft conclusion 11. As we have previously indicated, our
full agreement with the content and characterization of the listed cases of interaction does not
preclude Spain firom continuing to wam that the term "rule" should be replaced by another
expression in the interest of a more appropriate wording.

Mr Chakman,

Earlier, we mentioned that the draft conclusions contain a good dose of codification to
the detriment of what could have been an excellent opportunity to clarify unresolved questions,
and thus favom a modest, reasonable, and desirable progressive development of the subject,
despite being limited to one-off issues.

We are referring to the restrictive content that draft conclusion 12 appears to attribute to
the acts of international organizations in the corresponding instances of interaction. It is true that
such situations arise very occasionally. However, we are of the view that in comparable
circumstances—^not identical circumstances—the practice of international organizations,

expressed through their acts and resolutions, has the potential to influence a process of
estabhshing customary law, in the same way as a treaty does. Naturally—^as indicated in draft
conclusion 11—^it does not follow that this chaimel could create a rule of customary
international law.

Fault can also be fomd with the treatment that draft conclusion 13 gives to case law.

We must express our dissatisfaction with this, because the proffered characterization reduces the
role of case law in the process of identifying rules of customary law, even though it is the usual
way of attaining a relatively authoritative determination of customary international law. On this
point, we share the view of the Special Rapporteur, Sir Michael Wood, that we must resist the
temptation of downplaying the importance of case law, at the risk of contributing to a
petrification of customary law, depriving it of its imdeniable virtues as part of the process of
evolution and adjustment of mtemational law. Although we share these concerns—^which are
well expressed in the accompanjdng commentary—^we do not understand the need to
deemphasize the function of court decisions in identifying and formulating customary law; we
therefore recommend a more balanced wording of the draft conclusion.

The same applies to the persistent objector. Spain has repeatedly stated—^in keeping
with the positions expressed by other members of the Commission—^that the draft conclusions'
treatment 



and forming the content of customary law, despite the observations that Spain has made.
However, this remains a crucial question, and one that case law has only addressed in passing.
In addition, the draft conclusions offer an opportunity for appropriate systematic integration of
this question, without the need for a specific provision.

I would also like to take this opportunity to offer my heartfelt congratulations to
the Intemational Law Commission on the celebration of its 70"' anniversary. It is my great hope
and wish that this body continue to play a key role in the codification and progressive
development of intemational law.

Thaiik you very much, Mr Chairman.


