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Thank you, Mr. Chairman.

I would like to thank Mr. Eduardo Valencia-Ospina, Chairman of the Commission,

for his introduction of the Commission's report. The U.S. delegation looks forward

to this annual debate on these important areas of international law.

Mr. Chairman, I appreciate the opportimity to be here today to comment on the

work of the Commission.

Before I begin, I would like to congratulate the Commission on its 70^

anniversary. It was an honor to be part of the commemorative events here in New

York in May. On behalf of the United States, I extend my thanks to the Members

of the Commission for their dedication to international law. Similarly, the United

States extends its appreciation to the Office of Legal Affairs, and particularly the

Codification Division, for its efforts in this regard, including through critical

support for the International Law Commission. Our discussions here in this

Committee offer a further reminder of the vital role that the Commission can play

in our collective efforts to address today's global challenges.

The celebrations this year have offered an opportunity to reflect on the

Commission's contributions to the codification and development of intemational

law. The United States has closely followed the Commission's work since its

inception. In its 70 years of work, the Commission has addressed a broad range of

issues and produced analyses that provide insights to government lawyers, private

practitioners, judges, and academics. At times, the Commission's work has formed

the basis for multilateral treaties that have become foundational elements of

intemational law.
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More 
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States also have an important role to play, to ensure the Commission's 
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As a general matter, the United States believes that identifying whether a rule has

become customary international law requires a rigorous analysis to determine

whether the strict requirements for formation - a general and consistent practice of

States followed by them out of a sense of legal obligation - are met. Such State

practice must generally be extensive and virtually uniform, including among States

particularly involved in the relevant activity. This high threshold required to

establish that a particular rule is customary international law is important to all

aspects of analyzing or otherwise identifying customary international law. In this

regard, the statement in Draft Conclusion 8 that practice must be "sufficiently

widespread and representative, as well as consistent" should not be misunderstood

as suggesting that a different or lower standard applies; any such suggestion would

reflect an inaccurate view of the law. More generally, the Draft Conclusions and

commentary should not be read to suggest that customary international law is

easily formed. Suggesting otherwise could risk lending credence to the view, held

by some, that the 
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from the practice of member States that constitute those international organizations

- may, in some cases, similarly contribute to the formation of customary

international law. It is noteworthy in this regard that, unlike other of the draft

conclusions in this project, there is virtually no support provided in the

commentary for Draft Conclusion 4. Accordingly, the claim in Draft Conclusion 4

with regard to a direct role for the practice of international organizations in the

formation of customary international law can only be understood as a proposal by

the Commission for the progressive development of international law. Even when

appropriately understood as a proposal for progressive development, the position

advanced in Draft Conclusion 4 with regard to the role of international

organizations has numerous flaws. Among other things, it contains no explanation

as to which international organizations might be relevant when identifying a rule of

customary international law, no explanation as to how the opinio juris of an

international organization might be identified, and no explanation as to whether a

lack of support from international organizations can defeat the formation of a rule

that is otherwise accepted by States. For these and other reasons, the United States

cannot endorse the ILC's proposals on this issue.

Mr. Chairman, the United States also has followed with great interest the
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Earlier this year, the United States provided extensive written comments on the

ILC's Draft Conclusions for this project. The text of those Draft Conclusions

contained in the ILC's report has changed very little from that on which the United

States commented previously. The United States takes this opportunity to reaffirm

the views expressed in its prior comments.

In general, the United States agrees with most of the propositions contained in the

Draft Conclusions. We have had greater difficulty, however, evaluating the

voluminous commentary that accompanies the Draft Conclusions, and are unable

to assess its general accuracy and reliability. As with any ILC product of this

nature, the utility of the Draft Conclusions and commentaries on any particular

issue should be understood to be only as great as the authority and state practice

identified in support of the proposition addressed. Once again, I will not reiterate

each of the comments contained in the United States' prior submission, but instead

will highlight a few issues of particular significance.

Draft Conclusion 10 asserts that subsequent practice of parties to a treaty

establishing their agreement with regard to the treaty's interpretation "requires a

common understanding regarding the interpretation of a treaty which the parties

are aware of and accept." Although this statement is correct with regard to

subsequent agreements under Article 3 l(3)(a) of the Vienna Convention on the

Law of Treaties, it is not correct with respect to subsequent practice under

subparagraph Article 3 l(3)(b). Rather, the parties' parallel practice in

implementing a treaty, even if not known to each other, may evidence a common

understanding or agreement of the parties regarding the treaty's meaning and fall

within the scope of Vienna Convention Article 3 l(3)(b). Indeed, this is one of the

primary differences between a subsequent agreement and subsequent practice -
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that is, subsequent practice "establishes" (to use the term in Vienna Convention

Article 3 l(3)(b)) the agreement of the parties; the Vienna Convention does not

require that the agreement exist independently.

Draft Conclusion 12 addresses subsequent agreements and subsequent practice in

respect of the interpretation of the constituent instruments of international

organizations. Paragraph 3 of Draft Conclusion 12 asserts that the "practice of an

international organization in the application of its constituent instrument may

contribute to the interpretation of that instrument when applying articles 31,

paragraph 1, and 32" of the Vienna Convention. The draft commentary explains

that the purpose of this provision is to address the role of the practice of an

international organization "as such" in the interpretation of the instrument by

which it was created. In other words, it refers, not to the practice of the States party

to the international organization, but to the conduct of the international

organization itself.

As the United States has previously observed, an international organization is not a
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practice regarding the interpretation of a treaty within the meaning of Vienna

Convention Article 31(3)(b). The commentary to Draft Conclusion 13

appropriately emphasizes this important point, and nothing in Draft Conclusion 13

itself should be understood to the contrary. In general, the views of expert treaty

bodies may be helpful to States parties to treaties to the extent that those views are

well reasoned and persuasive. However, States ultimately decide whether to

reflect such views in their interpretation and application of treaties, and

accordingly such views are relevant to subsequent agreements and subsequent

practice in the interpretation of treaties only to the extent that states have done so.

Before concluding, Mr. Chairman, I would like to address the Commission's

decision to include 
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deliberation in the Sixth 
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However, we continue to have a number of serious concerns with this topic,

including with respect to working methods and analytical approach. In terms of

working methods, it is incumbent upon the Commission not only to ensure that

States have meaningful and sufficiently frequent opportunities to provide their

views to the Commission, but also for the Commission to take those views into

account. Unfortunately, the current working method for this project has not been

conducive to either pursuit. To the contrary, there appears to have been an

intentional departure from standard practice that has delayed referral to the

Commission's plenary of the draft conclusions and delayed the drafting of any

draft commentaries, which then severely limits the ability of States to follow and

engage with the Commission's work. This working method is especially

problematic given that the project is not intended to result in a final outcome that

will be negotiated and adopted by States.

As such, at this time the United States provides preliminary comments on only a

few of the proposed draft conclusions as they were apparently adopted in the

Drafting Committee, while noting our intent to provide further comments in the

future once the Commission adopts the draft conclusions with commentary. Yet we

urge the Commission to return to the normal working method whereby incremental

parts of a topic are adopted by the Commission, as that would allow a85.404 386.88 TmTz(would Oand )Tj
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lack of State practice in this area presents particular challenges, yet he does not

appear to view that as a limiting principle with respect to several proposed draft

conclusions. This is of particular concern where, as here, there has been

insufficient engagement by the Commission with States on the topic to date,

thereby precluding States from reacting either favorably or unfavorably to

Commission-adopted text.

In short, the clear divergence of views on the sensitive questions addressed in the

Third Report, an absence of widespread or consistent State practice, and the lack of

any mechanism to facilitate a clear expression of State consent to codification all

point to a need for a cautious approach. In this regard, the United States observes

that the proposal for the Commission to conclude a first reading of the draft

conclusions at its next session appears quite premature.

More generally, the absence of state practice or jurisprudence on the vast bulk of

the questions being addressed in this project has clear implications for the role and

function of any Draft Conclusions that are ultimately adopted. Though fi-amed as

"Draft Conclusions," the statements contained in this project are not grounded in

legal authority, but rather reflect an effort to imagine through deductive reasoning

ways in which certain principles could apply in hypothetical circumstances. This

kind of approach neither reflects the state of the law as it exists, nor provides

insight into ways in which the law is developing. Rather, it can only be understood

as reflecting proposals by the Commission for possible law as  1 uis insight f6 1 61 2731roul833Tj
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of legitimacy, would be better served by greater adherence to traditional analytical

principles.

For purposes of my remarks today, I will focus primarily on one of the draft

conclusions that starkly illustrates the methodological concerns I have just

mentioned: draft conclusion 17.

Draft conclusion 17 states that binding resolutions of international organizations,

including those of the UN Security Council, "do not establish binding obligations

if they conflict with a peremptory norm of general international law". The Special

Rapporteur cites virtually no evidence of State practice to support the claim that

States can disregard their obligations imder the UN Charter to carry out the binding

decisions of the Security Coimcil based on a unilateral assertion of a conflict with a

norm of jus cogens. Yet Draft Conclusion 17 could have quite serious

implications. This claim carries the risk of leading to meritless challenges to the

binding nature of Security Council resolutions, thereby undermining their

implementation and thereby if 
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not apply has already been debated in the ILC's topic on "Immunity of State

officials from foreign criminal jurisdiction." The United States is of the view that

any discussion of this issue should be confined to that project.

Finally, with respect to future work, the United States takes note of the proposal to

consider "regional jus cogens". We question the utility of such an effort and share

the concerns expressed by others that this concept seems in tension with the view

that jus cogens norms are "accepted and recognized by the international

community as a whole."

Mr. Chairman, with respect to the topic "Protection of the atmosphere," we have
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In contrast, as the United States noted last year, the approach that both the Fifth

and Sixth Reports have taken with respect to immunity ratione materiae is not

reflective of any settled customary international law on the issue. It is difficult to

make generalizations fi-om State practice, in part due to the sparsity of publically

available State practice and opinio juris on this issue, and the complexity inherent

in decisions involving prosecutorial discretion. The Commission's categorical

pronouncements in terms of immunity ratione materiae cannot, then, be said to

rest upon customary international law.

Notably, we do not agree that Draft Article 7 is based on any "clear trend" in State

practice. We also take note of the unusual circumstances associated with the

adoption of Draft Article 7; it was, according to the Report, "adopted by a vote and

not by consensus, as [is] the Commission's usual practice."

Certainly, the United States agrees that genocide, crimes against humanity, war

crimes, the crime of apartheid, torture, and enforced disappearances are serious

crimes that should be punished. The United States does not agree, however, that
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Turning to the Sixth Report's focus upon procedural aspects of immunity, the

United States would like to comment on certain of the procedural issues addressed

in the Report.

First, the United States notes that, as the Sixth Report identifies, there is a range of

State practice in terms of the stages that various sovereigns follow in the course of

criminal proceedings. For that reason, the United States wishes to caution restraint

before attempting to formulate a general rule regarding timing 
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contributions to this topic of the prior Special Rapporteur, Ms. Marie Jacobsson.

We would also like to welcome the new Special Rapporteur on this topic, Ms.

Marja Lehto, and express our thanks for her efforts in drafting a report that

recognizes the complexity and controversial character of many of these issues.

I would like to make three points. First, it is critical that the draft principles and

commentary reflect the fact that international humanitarian law (or "IHL") is the

lex specialis in situations of armed conflict. The extent to which rules contained in

other bodies of law might apply during armed conflict must be considered on a

case by case basis. We welcome the Special Rapporteur's acknowledgment of this

in her report, but believe that the draft principles and commentary should more

clearly acknowledge the role of IHL as lex specialis.

Second, as stated on previous occasions, we remain concerned that the

Commission is not the appropriate forum to consider whether certain provisions of

international humanitarian law treaties reflect customary international law. We

emphasize that such an undertaking would require an extensive and rigorous

review of State practice accompanied by opinio juris.

Third, we are concerned that several of the draft principles are phrased in

mandatory terms, purporting to dictate what States "shall" or "must" do. Such

language is only appropriate with respect to well-settled rules that constitute lex

lata. There is little doubt that several of these principles go well beyond existing

legal requirements, making binding terms inappropriate. I want to highlight a few

examples in this regard.

20
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Draft principle 8 purports to introduce new substantive legal obligations in

respect of peace operations.

Draft principle 16 purports to expand the obligations under the Convention

on Certain Conventional Weapons to mark and clear, remove, or destroy

explosive remnants of war to include "toxic or hazardous" remnants of war.

The draft commentary appears to recognize that this principle exceeds

existing legal requirements, noting, "Draft principle 16 aims to strengthen

the protection of the environment in a post-conflict situation." Moreover, it

correctly acknowledges that the term "toxic remnants of war" does not have

a definition under international law.

We are likewise concerned that the draft principles applicable in situations

of occupation go beyond what is required by the law of occupation.

Finally, with respect to the topic "Succession of States in Respect to State

Responsibility," we thank the Special Rapporteur, Pavel Sturma, for his efforts in

producing the Second Report. That report seeks to address certain general rules,

mainly the issues of transfer of the obligations arising from the internationally

wrongful act of the predecessor State.

We 
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and Vienna Convention on Succession of States in Respect of State Property,

Archives, and Debts.

The issues raised by the topic of state succession in respect of state responsibility

are complex, and careful and thoughtful consideration by governments will be

required as the Special Rapporteur continues to develop the draft articles.

*  * *

Thank you all very all 


