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Aleppo on 5 September 2000, with a hand-written acknowledgement that the divorce
had originally taken place on 16 April 1994. Because of Arriola’s status as a foreigner, El-
Zaim had to seek permission from the Ministry of the Interior to enter into a marriage.
His request was granted on 15July 2000, and the marriage with Arriola was registered
on 5 September 2000.

7. On 22 January 2003, El-Zaim wrote to th e UNJSPF stating that he had divorced
his first wife after his first period of participation in the UNJSPF and had remarried. In
this letter, he requested information on the pr ocedure to follow to ensure that his current
spouse (Arriola) would be entitled to benefits as a surviving spouse. In a letter dated 3
March 2004, the UNJSPF informed El-Zaim that Arriola would be entitled to benefits as
a surviving spouse should he predecease her. Thisresponse was based on the
information provided by El-Zaim and the info rmation contained in El-Zaim’s Personnel
Action Forms submitted by UNDP, which indicated that El-Zaim had divorced and
remarried in April 1994.

8. Following the death of El-Zaim on 14 December 2007, UNJSPF received a letter
from El-Zaim’s first wife dated 17 December 2007, requesting information on her
entitlements with respect to El-Zaim’s pension in her capacity as widow of the deceased.
In January 2008, she submitted a form requesting a widow’s benefit and providing
payment instructions. At appr oximately the same time, UNJSPF received a similar form
requesting a widow's benefit and payment instructions from Arriola.

9. Because UNJSPF had no copy of El-Zaim’'s marriage certificate on file, it
requested it from UNDP and received it in August 2008. Due to the competing claims,
UNJSPF wrote to Arriola on 3 November 2008, requesting clarification on the
circumstances of the divorce and remarriage. El-Zaim’s first wife also responded to a
similar request by UNJSPF stating that she remained married to El-Zaim until his death,
that she had never received notice of a divorceand that her marriage is still registered in
France.

10. UNJSPF determined that Arriola became the legal spouse of El-Zaim on 5
September 2000, following the “re-initia tion” of the divorce and marriage and

registration thereof with the Civil Registry in Aleppo, Syria. Because this date was after
El-Zaim’s separation from service with UNDP in January 1998, UNJSPF determined that

Arriola was not entitled to a widow’s benefit in accordance with UNJSPF’s Regulations.
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Submissions

Arriola’s Appeal

11.  Arriola argues that the UNJSPF erred in determining that her marriage to El-
Zaim only became valid in September 2000; and that it erred in considering that the
French law, the law under which El-Zaim and his first wife had married, prevailed in this
case. She submits that pursuant to an Opinon of the Office of Legal Affairs dated 15
December 1981, the law of the staff member'shome country determines a staff member’s
marital status for administrative purposes.

12.  Arriola claims that her marriage was validly celebrated under Sharia law in Yemen
and, having been registered by the SyrianEmbassy in Yemen on 22 November 1993, it
was recognized by Syria, the country of which EI-Zaim was a national.

13. Moreover, Arriola contends that the couple relied in good faith and to its
detriment on UNJSPF’s representation that she would be entitled to a widow’s benefit as
the surviving spouse. She emphasizes thathad the UNJSPF informed them correctly,
they would have taken steps to rectify the situation before El-Zaim’s death, either
through the procedures necessary to prove to the Organization that the marriage was
valid; or by providing that Arriola re ceive benefits pursuant to Article 35ter of the
UNJSPF Regulations, which allows for the provision of benefits for the life of a spouse
not married to the staff member at the time that the staff member separated from service.

14. In the alternative, Arriola maintains that her marriage to El-Zaim was valid under
French law.

UNJSPF’'s Answer

15. UNJSPF submits that Arriola is not entitled to receive a widow’s benefit pursuant
to Article 34 of the UNJSPF Regulations, since she was not legally married to El-Zaim at
the time of his separation from the Organization.

16. UNJSPF argues that EI-Zaim was married under French Civil law, which does not
recognize polygamy, so he was obliged to dissolve his marriage to his first wife prior to
entering into another marriage, even if the second marriage was concluded under Sharia
law, which recognizes polygamy.
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[T]he importance of the principle on which the Organization bases itself
in the area of questions on marital status, which is to refer to the law of
the staff member’s State of nationality: in this way it is possible to respect
the various cultural and religious sensibilities existing in the world, as no
general solution is imposed by the Organization, which simply tolerates
and respects national choices... Refeence to national law is the only
method whereby the sovereignty of all States can be respected. UNAT
Judgment No. 1183,Adrian
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29.  Consequently, the alleged divorce is legaly not valid, not only because it was not
brought before a Judge, but mainly becaus the authorities pronouncing it were not
competent and did not apply the law under which the marriage had been concluded.

30. Pursuant to the French Cour de Cassation, Article 5 of Protocol 7 to the European
Convention of Human Rights (whi ch is applicable to a divorce under French law, including
a divorce of two citizens of a country which is not party to the Convention) both spouses
enjoy equal rights and responsibilities with respect to the dissolution of a marriage; and
accordingly, the dissolution of a marriage is legally not valid if the defendant has not been
notified and if he or she has not been given an opportunity to respond.

31. It ensues that El-Zaim’s second marriage to Arriola was not valid at the time of its
celebration, due to the existence of his valid first marriage concluded under French law.
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Judge Simédn, Presiding

Judge Courtial
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Judge Adinyira

Dated this 30th day of March 2010 in Geneva, Switzerland.

Original: English

Entered in the Register on this 26th day of April 2010 in New York, United States.

Weicheng Lin, Registrar, UNAT
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