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JUDGE INÉS WEINBERG DE ROCA, Presiding. 

Synopsis 

1. The United Nations Appeals Tribunal (Appeals Tribunal) is seized of an appeal filed 
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Senior Personnel Administration Officer in the UNHCR Budapest Services Centre, where he 

worked in the Personnel Administration and Payroll Section (PAPS) of the Department of 

Human Resources Management (DHRM).  The Appellant was responsible for the 

Headquarters, Europe and Americas Unit (HEA Unit) and for managing two sub-units.  His 

immediate supervisor was the Chief of PAPS. 

7. 



T HE 
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17. DHRM granted the Appellant an extension on medical grounds until  

31 October 2008 to enable him to provide a substantive reply to the PIR. 

18. On 31 October 2008, the Appellant’s counsel sent medical certificates as evidence 

that the Appellant was unable to address the PIR until at least 15 November 2008, but 

“under protest” also attached the Appellant’s preliminary reply to the PIR.  In  

December 2008, counsel wrote to DHRM noting that he had not received any response to 

previous correspondence and reiterating his previous comments and requests.  Counsel 

received no response to his communications. 

19. In a memorandum to the High Commissioner, dated 8 January 2009, DHRM noted 

that the preliminary investigation had examined 16 incidents of alleged sexual harassment by 

the Appellant.  With respect to eight incidents, it concluded that the facts had been 

established.  It found that between February and April 2008, the Appellant had sexually 

harassed three local staff members of UNHCR Budapest, and that he had used his position of 

authority to do so.  DHRM therefore recommended that the High Commissioner summarily 

dismiss the Appellant for misconduct.  On 13 January 2009, the High Commissioner advised 

the Appellant that he had decided to summarily dismiss him for having sexually harassed 

three local staff members of UNHCR in Budapest. 

20. On 13 March 2009, the Appellant filed an application before the Joint Disciplinary 

Committee (JDC) challenging his summary dismissal.  The case was not considered by the 

JDC before its abolition on 30 June 2009 and was transferred to the UNDT Nairobi.  

21. The UNDT issued Judgment No. UNDT/2011/054 on 16 March 2011.  It found that 
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26. The Secretary-General submits that the UNDT erred in law and fact in finding that 

the preliminary investigation had not been conducted in accordance with the Appellant’s due 

process rights. 

27. The Secretary-General submits that the UNDT erred in law in concluding that the 

established facts did not amount to misconduct. 

28. The Secretary-General submits that the UNDT erred in concluding that the facts 

underlying the proportionality of dismissal had not been established. 

29. The Secretary-General requests the Appeals Tribunal to vacate UNDT Judgment  

on the merits in its entirety. 

Appellant’s Answer  

30. The Appellant responds that the UNDT correctly concluded that the decision to 

summarily dismiss him was “plagued with procedural flaws resulting in a violation and gross 

denial of due process, and a miscarriage of justice”. 

31. The Appellant submits that the UNDT correctly concluded that the investigation 

leading to the Organization’s finding of se
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35. During the UNDT hearing the applicant objected to the names of the complainants 

being kept confidential while he himself had his own name redacted from the proceedings.  

The Appeals Tribunal finds that in the circumstances of this case it is reasonable to maintain 

the requested confidentiality. 

36. The questions to be answered in this appeal are the following: 

- Did the UNDT err in law and fact in finding that the preliminary investigation had not 

been conducted in accordance with the Appellant’s due process rights?  Did the UNDT err in 

finding that the due process rights which are established under former Staff Rule 110.4 and 

ST/AI/371 apply at the preliminary investigation stage? 

- Did the UNDT err in law and fact and exceed its competence in concluding that the facts 

underlying the Appellant’s dismissal had not been established? 

- Did the UNDT err in law in concluding that the established facts did not amount to 

misconduct? 

- Did the UNDT err in concluding that the facts underlying the proportionality of dismissal 

had not been established? 

The Appeals Tribunal will address these questions in turn. 

37. The UNDT concluded that the dismissal of the Appellant was unlawful because it 

breached the Organization’s rules and procedures for disciplinary investigations as well as 

the general requirements of due process.  A review of the applicable law and facts however 

reveals that the Administration fully respected the Appellant’s due process rights throughout 

the proceedings. 

38. Former Staff Rule 110.4 establishes: 

(a) No disciplinary proceedings may be instituted against a staff member unless he or 

she has been notified of the allegations against him or her, as well as of the right to seek 

the assistance in his or her defence of another staff member or retired staff member, and 

has been given a reasonable opportunity to respond to those allegations. 

(c) In cases of summary dismissal imposed without prior submission of the case to a 

Joint Disciplinary Committee in accordance with subparagraphs (b) (i) and (ii), the staff 

member or former staff member concerned may, within two months of having received 
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written notification of the measure, request that the measure be reviewed by such a 

Committee.  A request shall not have the effect of suspending the measure.  After the 

advice of the Committee has been received, the Secretary-General shall decide as soon as 

possible what action to take in respect thereof.  An appeal in respect of such a decision 

may not be submitted to the Joint Appeals Board. 

39. ST/SGB/2008/5 (Prohibition of discrimination, harassment, including sexual 

harassment, and abuse of authority) provides inter alia: 

Paragraph 2.1: …every staff member has a right to be treated with dignity and respect, and 

to work in an environment free from discrimination, harassment and abuse. 

Paragraph 2.2: …[t]he Organization has the duty to take all appropriate measures towards 

ensuring a harmonious work environment, and to protect its staff from exposure to any 

form of prohibited conduct.  

Paragraph 5.3: Managers and supervisors have the duty to take prompt and concrete 

action in response to reports and allegations of prohibited conduct.  Failure to take action 

may be considered a breach of duty and result in administrative action and/or the 

institution of disciplinary proceedings.  

Paragraph 5.17: The officials appointed to conduct the fact-finding investigation shall 

prepare a detailed report, giving a full account of the facts that they have ascertained in the 

process and attaching documentary evidence ….  This report shall be submitted to the 

responsible official normally no later than three months from the date of submission of the 

formal complaint or report.  

40. A manager may become aware that a staff member may have engaged in possible 

misconduct.  In this regard, every staff member has a right, and indeed the duty, to report 

misconduct that comes to his or her notice.  Staff members agree that they are subject to 

Regulations and Rules and are expected to know and respect their obligations stemming 

from their status without the Administration being bound to remind them. 

41. ST/AI/371 in its amended version was not in force until 11 May 2010.  Nonetheless, 

both the former and the amended version establish the obligation to undertake an 

investigation in cases of “[a]ssault upon, harassment of, or threats to other staff members”.4 

42. The Administration diligently undertook the investigation and the Appellant had 

ample opportunity to make his case. 
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50. In accordance with the Appeals Tribunal’s jurisprudence, in reviewing disciplinary 

cases this Court has to examine the following: 

i. Whether the facts on which the disciplinary measure was based have been 

established;  

ii. Whether the established facts legally amount to misconduct under the Regulations 

and Rules; and 

iii. Whether the disciplinary measure applied is proportionate to the offence.6 

51. In its memorandum to the High Commissioner dated 8 January 2009, DHRM noted 

that the preliminary investigation had examined 16 incidents of alleged sexual harassment by 

the Appellant.  With respect to eight incidents, it concluded that the facts had been 

established.  It found that between February and April 2008, the Appellant repeatedly 

sexually harassed three local staff members of UNHCR Budapest, and that he had used his 

position of authority to sexually harass the three female colleagues.  The IGO in particular 

found that the Appellant had 

(1) touched Ms. [M.]’s breast with the flat hand against her will whilst dancing salsa with 
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(7) continued to make sexual advances towards Ms. [S.] after she had indicated to him that 

she felt uncomfortable by telling her that he would wait for her until she was ready for him 

“like good red wine” […]; 

(8) discussed massages with Ms. [T.] in the office and asked her private questions about 

her relationship and sex […]. 

52. The memorandum emphasized that the dismissal of the Appellant was not based on 

the remaining eight incidents.  DHRM recommended that the High Commissioner 

summarily dismiss the Appellant for misconduct.  On 13 January 2009, the  

High Commissioner advised the Appellant that he had decided to summarily dismiss him for 

having sexually harassed three local staff members of UNHCR in Budapest. 

53. The UNDT when reviewing the evidence before it, appears to justify the Appellant’s 

behaviour.  This is not the role of the court.  For example, paragraph 132 of the UNDT 

Judgment says: “Having heard his evidence in court, there is room for considering that the 

discussion about massages and other topics which he does not deny, could haven been 

interpreted in more than one way.”  The Appellant also “agreed that it was possible that he 

had touched one or more of the complainants”.7  He also made remarks on the physical 

appearance of staff members.8  He explained that he often sent SMS messages to one of the 

complainants because he was following up on her offer to assist him to fit curtains.  She 

never told him she did not want to come which made him frustrated and annoyed when he 

found himself waiting around for her.9  

54. The Appellant was a senior staff member and supervisor within the United Nations.  

The test is not if his actions and behaviour can be explained but the perception of his 

behaviour by a reasonable person within a multicultural environment. 

55. The facts have not only been established, but admitted by the Appellant and they 

clearly amount to misconduct.  All staff members should observe and perform their functions 

consistent with the highest standards of integrity through fostering a culture of ethics, 

transparency and accountability (see ST/SGB/2005/22).  The behaviour described in 

 
                                                 
7 Applicant v. Secretary- General of the United Nations, Judgment No. UNDT/2011/054, para. 133. 
8 Ibid, para. 134. 
9 Ibid, para. 135. 
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Original and Authoritative Version:  English 
 
Dated this 16th day of March 2012 in New York, United States. 
 
 

(Signed) 
 

Judge Weinberg de Roca, Presiding 

(Signed) 
 

Judge Adinyira 

(Signed) 
 

Judge Simón 
 
 
 
Entered in the Register on this 7th day of May 2012 in New York, United States. 
 
 

(Signed) 
 

Weicheng Lin, Registrar 
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