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JUDGE SOPHIA ADINYIRA , PRESIDING . 

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal filed 

by the Secretary-General of the United Nations against Judgment No. UNDT/2013/026, 

rendered by the United Nations Dispute Tribunal  (Dispute Tribunal or  UNDT) in Nairobi on 

20 February 2013 in the case of Nogueira v. Secretary-General of the United Nations .   

The Secretary-General appealed on 18 April 2013 and Mr. Arthur Nogueira answered on  

13 June 2013.  

Facts and Procedure 

2. The Dispute Tribunal made the following find ings of fact, which are not contested by 

the parties:1 

 … The Applicant joined the [the Secretariat of the Convention on Biological Diversity 

(SCBD)] in Montreal on 20 November 2 000 as Principal Officer, D-1, head of 

Implementation and Outreach (“I & O”). The Applicant historically received positive 

performance assessments; the Performance Appraising System (“PAS”) report dated 

20 December 2005, described the Applicant as “a competent and reliable staff 

member” and a “valuable asset to the Convention on Biological Diversity (“CBD”)”.  

… The Applicant claims that the catalyst for the current dispute was the appointment 

of Mr. Djoghlaf to succeed the then-Executive Secretary of the CBD Mr. Zedan, in 

January 2006. Mr. Djoghlaf and Mr. Zedan ha d a turbulent history, vying [with] each 

other for an identical post in 1998. Thus, there was a difficult personal history between  

Mr. Zedan and his successor, leading to an inability to arrange an orderly handover. 

Additionally, the timing of the handover complicated matters for staff that were under 

the authority of the Executive Secretary. 

… This prelude to the current dispute did not provide a secure foundation for the 

Applicant’s working relationship with his new superior, Mr. Djoghlaf. The Applicant 

was dissatisfied with the conduct of his new boss. He asserted that Mr. Djoghlaf 

started harassing him when he “refused to introduce changes in an official  

United Nations document after it was consensually adopted by the Parties to the 

CBD.” In particular, the A pplicant asserts that Mr. Dj oghlaf infringed various  

United Nations rules and regulations, manipu lated official documents and “creat[ed] a 

hostile work environment”. In addition, the Applicant stated that he was subjected to 

harassment from Mr. Djoghlaf in the form of multiple emails sent to “make the 

                                                 
1 The following paragraphs are taken from Judgment No. UNDT/2013/026, paras. 5-24.  Internal 
citations are omitted.   
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complainant change UN documents”, “discrimination, character assassinations, 

humiliation, abuse of authority, maladministration” and “monitoring of emails”.  

… The Applicant complained that Mr. Djoghlaf “systematically harassed … and 

consistently built up a constructed dismissal case against him”. Thus, the working 

relationship between the Applicant and his superior was strained at best.  

… There was a similar conflict regarding the circulation of a “draft audit report” 

prepared by the Office of Internal Oversight Services (“OIOS”) by Mr. Djoghlaf. The 

draft audit contained unfavourable allegations against the previous administration, 

which reflected badly on the Applicant. However, these allegations had not yet been 

substantiated. It was later determined that Mr. Djoghlaf caused this draft report to be 

circulated to cast his predecessor in an unfavourable light. Mr. Djoghlaf caused the 

draft to be publicised against the express views of OIOS. A second OIOS team 

reviewed its previous audit on 17-21 July, and published a report on 1 February 2007. 

The report concluded that it was not possible to ascertain whether monitoring had 

taken place. The Applicant complains that the second report was not circulated in 

juxtaposition to the first, and therefore his reputation was not vindicated.  

… The Applicant asserts that by April 2006, he was “completely divested of his 

responsibilities and mandate”. It was later determined that the Applicant was 

deprived of all of his supervisory functions by June 2006. This was because  

Mr. Djoghlaf had discussed with every staff member his or her work plan for  

2006-2007, and the Applicant’s responsibilities as first or second reporting officer was 

taken away from the (“PAS”) of his staff.  

The reason Mr. Djoghlaf gave, when asked by [the Applicant] for a 

clarification, was that the staff members themselves had made it clear to him, 

Mr. Djoghlaf, that they wanted to report directly to the Executive Secretary. 

There has been no corroboration of this so-called “preference” by the staff and 

the Panel finds this an extraordinary attitude and hardly believable. The direct 

result has been, however, that the complainant was left without staff to 

supervise and no work, which is contrary to what a UN staff member is 

entitled to. This amounts, in the view of the Panel, to not only abuse of 

authority but also discrimination vis-à-vis the complainant’s colleagues.2  

… The Applicant filed a complaint of harassment on 9 June 2006 (“The First 

Complaint”) with UNEP senior management, including the Deputy Executive Director 

of UNEP, the then ASG/OHRM and the Director of the Investigations Division, OIOS. 

The complaint included in depth details of the Applicant’s grievance. The Applicant 

claimed that “my supervisor, Mr. Ahmed Djoghlaf … has consistently and aggressively 

harassed me since he took over his duties … and has systematically deprived me of my 

                                                 
2 This paragraph is taken from the report of the preliminary investigation panel dated  
22 October 2007, para. 107.  The preliminary investigation panel was established in July 2007 to 
investigate allegations made by Mr. Zedan and three staff members including Mr. Nogueira against 
Mr. Djoghlaf and those made by Mr. Djoghlaf against the three staff members including Mr. Nogueira.   
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… The Applicant sent some concerns and clarifications regarding his new post to  

Mr. Buonajuti on 21 November 2006. Following a reply from the OED on  

27 November, clarifying the position of UNEP, the Applicant responded that he 

accepted the reassignment offer on 7 December 2006. This offer was accepted 

according to the Applicant, after “protracted discussions” and “resistance” on his part.  

… On 14 May 2007, the Applicant complained once again from Nairobi [“The Second 

Complaint”], this time to the Secretary-General, as his complaint of June 2006 was 

“never acknowledged” and “a proper investigation was never established.”  

… Accordingly, on 18 July 2007, Mr. Achim Steiner, the ED/UNEP informed the 

Applicant that a Panel would be established under ST/AI/371 to investigate allegations 

made by him against Mr. Djoghlaf.  
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particular, for bringing the matter to the attention of the Administration and 

diligently pursuing it.  

… On 1 July 2009 the Applicant submitted a request to Ms. Angela Kane,  

Under-Secretary-General for Management, for a management evaluation of the 

Contested Decision. According to the Applicant, while the Contested Decision 

recognised that Mr. Djoghlaf had violated United Nations rules, it did not address his 

“professional and personal losses resulting from the abuse and harassment 

perpetrated by Mr. Ahmed Djoghlaf…and the final loss of [his] job”. The Applicant 

contested the lethargy with which the Administration responded to his complaints, the 

procedures employed by the Administration (which lacked “transparency”, and were 

ad hoc in manner), the lack of adherence to procedural guidance of the statutory 

framework (in particular administrative instructions), the lack of restraint on “abuse 

and harassment” and finally the loss of his job due to “mismanagement of his case”.  

… The Management Evaluation Unit (“MEU) responded on 14 August 2009 with its 

deliberation. The MEU decided to evaluate the Applicant’s case in light of aspects of 

his case forming “new grievances directly emanating from Ms. Pollard’s 4 June 2009 

letter; or grievances which were the subject of the findings and conclusions of the IP.” 

The MEU concluded that the Applicant’s complaint of “constructive dismissal” could 

not be upheld. The MEU observed that the Applicant was subject to “inordinate delay” 
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awarded Mr. Nogueira USD 25,000 as compensation for the violation of his right to be free 

from harassment at the workplace.   

The Secretary-General’s Appeal  

4. The Secretary-General submits that the UNDT erred in concluding that compensation 

is a “requisite” remedy for harassment in the present case.  In his view, the Dispute Tribunal 

erred in law when it applied a narrow definition of effective remedies rather than the more 

expansive definition under international human rights treaties, and when it failed to refer to 

any jurisprudence or best practices noted by the Human Rights Committee or other human 

rights mechanisms.  In the present case, the Secretary-General notes that the Administration 

conducted an investigation, took a number of appropriate remedial measures to address  

Mr. Nogueira’s different complaints and provided him with compensation for inordinate 

delays in informing him of the conclusions of the investigation.  In a word, the 

Administration reacted appropriately to Mr. Nogueira’s complaints and the measures that it 

applied were in line with the best practices identified by the Human Rights Committee.  

5. The Secretary-General also submits that it was not reasonable for the  

Dispute Tribunal to base its award of monetary compensation on Secretary-General’s 

Bulletin ST/SGB/2008/5, as it was not promulgated at the time the events took place and 

was thus not applicable to the instant case.   

6. The Secretary-General cites Abubakr, Appellant, Messinger and Mmata5 that this 

Tribunal has decided over the years to support his position that in harassment cases there is a 

range of remedies available to the Dispute Tribunal, that monetary compensation has not 

been awarded in all cases, and that the above-referenced cases for which this Tribunal has 

awarded compensation for harassment have involved circumstances in which the 

Administration failed to conduct an investigation or conducted an egregiously poor 

investigation.  That was not the case here.   

                                                 
5 Abubakr v. Secretary-General of the United Nations, Judgment No. 2012-UNAT-272; Appellant v. 
Secretary-General of the United Nations, Judgment No. 2011-UNAT-143; Messinger v.  
Secretary-General of the United Nations, Judgment No. 2011-UNAT-123; and Mmata v.  
Secretary-General of the United Nations, Judgment No. 2010-UNAT-092. 
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Considerations 

12. The Secretary-General appeals on the grounds that the UNDT erred in: 

a) concluding that compensation is a requisite remedy for harassment in the 

present case; 

b) awarding compensation based on jurisprudence which is dissimilar to the 

instant case; and 

c) awarding compensation in the absence of any evidence of damages presented 

by the Mr. Nogueira. 

13. The Secretary-General maintains in his submissions that the Administration reacted 

appropriately to Mr. Nogueira’s complaints and the measures that it applied were in line  

with the best practices identified by the United Nations Human Rights Committee.   

The Secretary- General submits further that it was not reasonable for the Dispute Tribunal to 

base its award of monetary compensation on Secretary-General’s Bulletin ST/SGB/2008/5, 

as it was not promulgated at the time the events took place and was thus not applicable to the 

instant case. 

14. The Appeals Tribunal recalls the general principle of law against retrospective 

effect/application of laws and holds that since the incidents in question occurred before 

ST/SGB/2008/5 was promulgated it is not applicable in this case. 

15. The Appeals Tribunal notes that the Staff Rules in force prior to the promulgation of 

ST/SGB/2008/5 also prohibited “discrimination or harassment, including sexual or gender 

harassment, as well as physical or verbal abuse at the workplace or in connection with 

work”.6  We are therefore of the view that it was unnecessary for the UNDT to apply 

ST/SGB/2008/5, which was clearly not in force at the time of the incidents.  

16. However we do not think that the error committed by the UNDT resulted in a 

miscarriage of justice, as in any event Mr. Nogueira merited a compensatory award for 

harassment.  For where there is a failure of the Administration to follow its own Rules and 

Regulations and that impacts and infringes the rights of a staff member, then as a general 

                                                 
6 Former Staff Rule 101.2(d). 
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principle of law and the jurisprudence of this Tribunal, the staff member is entitled to an 

effective remedy.  

17.  In Asariotis, this Tribunal stated, by way of general principle:  

36.  To invoke its jurisdiction to award moral damages, the UNDT must in the first 

instance identify the moral injury sustained by the employee. This identification can 

never be an exact science and such identification will necessarily depend on the facts 

of each case. What can be stated, by way of general principle, is that damages for a 

moral injury may arise:  

(i) From a breach of the employee’s substantive entitlements arising from his or her 

contract of employment and/or from a breach of the procedural due process 

entitlements therein guaranteed (be they specifically designated in the  

Staff Regulations and Rules or arising from the principles of natural justice). Where 

the breach is of a 
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far was not in relation to the determination of harassment made by the Investigation Panel, 

but was related to the substantive claim raised by him. 

19. The UNDT is thus vested with the discretion to determine the remedy it deems 

appropriate to rectify the wrong suffered by Mr. Nogueira.  Any form of administrative 

measure to redress the breach was no longer feasible as Mr. Nogueira ceased to be a  

staff member of UNEP in 2008.  In these circumstances, the UNDT correctly decided that the 

only effective remedy that could be awarded was monetary compensation. 

20. On the issue of dissimilar jurisprudence, there is nothing in the submissions made by 

the Secretary-General which persuades this Tribunal that the UNDT deviated from the 

established principles to be applied in making awards of compensation.  The jurisprudence 

referred to in the UNDT Judgment, e.g., Fröhler, Appellant, and Abubakr,8 though not 

identical, share enough features to warrant a comparison and to serve as a guide in 

measuring the quantum of damages. 

21. On the award of the sum of USD 25,000 we find no reason to differ from the UNDT’s 

determination, which was well within its discretion.  

22. From the foregoing the appeal fails. 

Judgment 

23. The appeal is dismissed and the UNDT Judgment is affirmed. 
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