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Considerations 

11. The UNDT did not have a case before it when it made its Order on Withdrawal and 

Referral to the Secretary-General.  It acknowledged that: “In light of the Applicant’s written 

notice of withdrawal of her application and there being no matter for adjudication by the 

Dispute Tribunal, Case No. UNDT/NY/2013/109 is  hereby closed and this ends the matter as 

far as the Applicant’s claim is concerned”;4 and “[s]ince the claim has been withdrawn this 

matter is not before the Tribunal for a judicial determination.” 5   

12. The UNDT then proceeded to deliver its views on the proper administration of the 

policy on staff recruitment and the Organi zation’s policy and values concerning  

staff selection, as well as making findings on issues raised in the withdrawn application.   

The UNDT concluded by ordering the matter to be “referred to the Secretary-General for 

urgent consideration of its implications for th e staff selection system … including a referral to 

the President of the General Assembly, if he deems it necessary to do so”.6 

13. Pursuant to Article 2 of the UNDT Statute,  the statutory function of the UNDT is, 

inter alia , “to hear appeals against administrative decisions that are alleged to be in  

non-compliance with the terms of appointment or  contract of employment of a staff member. 

Thus, at the heart of the Dispute Tribunal’s ju risdiction is its statutory remit to judicially 

review decisions which affect the contractual entitlements of employees.”7  The limitation on 

the jurisdiction of the Dispute Tribunal is conf irmed by the General Assembly which, in its 

resolution 63/253 at paragraph 28, states “that the United Nations Dispute Tribunal and the 

United Nations Appeals Tribunal shall not have any powers beyond those conferred under 

their respective statutes”.8 

14. There is nothing in the statutory provisio ns prescribing the jurisdiction of the  

Dispute Tribunal which could empower it to issu e a decision such as the Order under appeal. 

                                                 
4 Impugned Order, para. 10. 
5 Ibid. , para. 12. 
6 Ibid.,  paras. 38 and 40. 
7 Bauzá Mercére v. Secretary-General of the United Nations , Judgment No., 2014-UNAT-404, para 17 
(emphasis in original). 
8 Kasmani v. Secretary-General of the United Nations , 2010-UNAT-011, para 7. 
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15. Notwithstanding the statutory limits on  its jurisdiction, the UNDT sought  

to legitimize its Order by invoking Articl e 36 of the UNDT Rules of Procedure.  

Article 36 provides:  

1. All matters that are not expressly provided for in the rules of procedure shall 

be dealt with by decision of the Dispute Tribunal on the particular case , by virtue of 

the powers conferred on it by article 7 of its statute. 

2. The Dispute Tribunal may issue practice directions related to the 

implementation of the rules of procedure”. 9 

16. Article 36 cannot provide a legal basis for the UNDT Order.  Firstly, there was no case 

before the UNDT to which Article 36 could appl y.  Secondly, Article 36 does not allow the 

UNDT to augment its jurisdi ction in violation of Arti cle 2 of the UNDT Statute.10 

17. We find that the UNDT, in making its Orde r (replete with comments and findings) in 

the absence of a case to adjudicate, lacked jurisdiction and exceeded its competence to a 

significant degree. 

18. The Secretary-General is concerned that the Order “has once again undermined the 

legal framework governing the staff selection system”.  This is not possible.  The UNDT went 

beyond its jurisdiction in making the Order, so that the Order does not have the force of legal 

authority and nothing in it has any binding consequences on the Secretary-General.  

Judgment 

19. The appeal is allowed and the UNDT’s Order is vacated in its entirety, with the 

exception of its closure of the case in which the application was withdrawn. 

 

 

 

 

 

                                                 
9 Emphasis added. 
10 See Kasmani v. Secretary-General of the United Nations , Judgment No. 2010-UNAT-011, para 9. 
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