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1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it two appeals
against Judgment No. UNDT/2017/039 rendered by the United Nations Dispute Tribunal
(UNDT or Dispute Tribunal) in New York on 31 May 2017, in the case of Applicant v.

Secretary-General of the United Nations.

2. Ms. Rita Aghadiuno filed a perfected appeal on 31 July 2017, and the
Secretary-General filed an answer on 29 Septerber 2017. The case was registered as Case
No. 2017-1098.

3. The Secretary-General also appealed the sme UNDT Judgment on 31 July 2017, and
Ms. Aghadiuno filed a perfected answer on 6 Od¢ober 2017. On 14 October 2017, she filed a
perfected cross-appeal, to which the Secretary-Gaeral filed an answer on 15 December 2017.

The case was registered as Case No. 2017-1099.
4. By Order No. 294 (2017), the Appeals Tribunal consolidated these two cases.
Facts and Procedure

5. Ms. Aghadiuno joined the Organization on 28 April 1998 at the GS-3 level. In 1999,
she was transferred to the Department for General Assembly and Conference Management
(DGACM). In 2008, she passed the 2007 English proof-reader and editor examination and

began working in the Office of Legal Affairs (OLA) with a Special Post Allowance at the P-2 level.
In May 2012, Ms. Aghadiuno was promoted to the Professional Level as an Editor at the P-3 level

in the Treaty Section, OLA, on a permanent appointment. Ms. Aghadiuno was dismissed from
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7. In terms of Section 11 of Administrative Instruction ST/AI/2011/4 (Education grant and

special education grant for children with a disability) eligible staff members may claim the SEG
upon certification by the Medical Services Division (MSD), Office of Human Resources
Management (OHRM), that the child is unable, by reason of physical or mental disability, to
attend a regular educational institution and theref ore requires special teaching or training, on a
full- or part-time basis, to prepare him or her for full integration into society; or that the child,

while attending a regular educational institution, re quires special teaching or training to assist
him or her in overcoming the disability. When submitting a claim for SEG, the staff member is

required to submit a medical certificate attesting to the disability of the child. 1

8. In terms of Section VI of Information Ci rcular ST/IC/2005/25 (Education grant and
special education grant for children with a disability), 2 after certification by the MSD, the eligible
staff member needs to submit a P.45 form (Request for payment of education grant and/or
advance against education grant) for an advance, pior to the start of a school year and no later
than the end of the fourth month into the school year. The advance is normally 100 per cent of
the anticipated costs of education and is paid ou approximately one month prior to the start of

the school year.

9. Upon the completion of the school year, the staff member needs to resubmit a P.45 form
and a P.41 form (Certificate of attendance andcosts and receipt for payments) for settlement of
the SEG claim. The P.41 form must be accmpanied by written evidence of the child’s
attendance, education costs and the specific amounts paid by the staff member; it must be signed
and certified by a responsible official on behalf of the school on its official stationery or on paper
bearing its seal. Neither the P.41 form certified by the school nor the certificate of attendance
may be changed in any way. The staff member is a&o required to provide evidence that he or she
has exhausted all other sources of benefits (scholaships, bursaries or similar grants) that may be

available for the education and training of the child, including those that may be obtained from

11ln contrast to the SEG, there is another type of education grant simply called the “Education Grant”
(EG) available only to staff members at the Professonal or above levels, when the staff member works
for the Organization outside of his or her home country (international recruit) and holds a fixed-term,
continuing or permanent appointment. The amount of the EG is 75 per cent of the admissible costs of
attendance. Like the SEG claim, the staff member need to submit P.45 prior to the start of the school
year. Upon completion of the school year, the staff member needs to resubmit P.45 and P.41 for
settlement of the EG claims. There are no separate
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furthermore informed OHRM that Ms. Aghadiuno was receiving a grant from the school

for Daughter.

15. Accordingly, no advance was paid to Ms. Aghadiuno in respect of her SEG request for
Daughter. OHRM advised Ms. Aghadiuno that the matter was “under review” and refused to
return the P.41 forms that Ms. Aghadiuno had filed for Daughter despite her requests to
withdraw them. The SEG advance of USD 29,300 for Son One toattend Oakwood during the

school year 2011-2012 was also not settled. Ne
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Ms. Aghadiuno was evasive. Further investigation established that St. Florence was owned and
run by Ms. Amanda Noni, an acquaintance of Ms. Aghadiuno from her home country, Nigeria,
and that Son Two and Son Three were the onlyregular students at St. Florence and were

receiving speech therapy and occupational therapy.

25. OIOS thus established that St. Florence wa not accredited with the New York State
Board of Education and could not be found in any search for day schools, nursery schools,
pre-schools and private schools in the Poughkeepse area, State of New York. Moreover, despite
Ms. Aghadiuno having received USD 129,796 asSEGs in respect of St. Florence for the
2009-2013 period, Ms. Aghadiuno provided OIOS with proof of only one payment of

USD 17,400 to Ms. Noni.

26. OIOS concluded that the established facts constituted reasonable grounds supporting
that Ms. Aghadiuno had failed to observe the stardards of conduct expected of an international
civil servant. It recommended that OLA take appropriate action against Ms. Aghadiuno,
including the possible recovery of the funds paid to her. It noted that her conduct was probably
in violation of United States local laws and intimated that consideration should be given to

referring the matter to the national law enforcem ent authorities. OLA subsequently referred

Ms. Aghadiuno’s case to OHRM for appropriate action.

27. In a memorandum dated 4 April 2014, OHRM charged Ms. Aghadiuno with having
engaged in misconduct by submitting to the Organization between 2008 and 2012 one or more
SEG claims and/or documentation containing fals e information, signatures, seals and/or stamps,
in respect of Bright Horizons, St. Florence, and Oakwood. It alleged inter alia that
Ms. Aghadiuno had i) grossly inflated the amounts of SEG claims in respect of Oakwood
compared to the actual expenditures; ii) failed to disclose discounts received from Oakwood,;
i) claimed, as part of her SEG applications in respect of Son One, the “learning skills” support
when he did not receive that instruction; iv) ha d been evasive about the true nature and location
of St. Florence; and v) could produce proof of orly one payment to Ms. Noni in the amount of
USD 17,400 (despite receiving approximately USD 130,000 as SEGs for St. Florence). The OIOS
investigation report of 7 January 2014 was atached to the memorandum. Ms. Aghadiuno was
requested to provide a written statement or explanations in response to the allegations of
misconduct against her. She was also advised tavail herself of the assistince of the Office of

Staff Legal Assistance for free or any other counsel in her defense at her own expense.
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classrooms, multiple teachers and several students The inclusion of charges for transportation
in the claims for SEG also created the false inpression that St. Florence was an educational

institution with a physical location.

35. In relation to Oakwood, the USG/DM conclu ded that the SEG claims and the supporting
documentation submitted by Ms. Aghadiuno contained stamps and signatures that were not
authentic. Each of the P.41 fams bore a signature attributed to Ms. Lynch, but both Ms. Lynch
and Mr. Baily had confirmed these were not genuine. The enrolment contract submitted for
Daughter dated 16 June 2011 bore a signature atibuted to Mr. Baily which he confirmed was
not his. Various documents submitted by Ms. Aghadiuno as part of the claims bore stamps
attributed to Oakwood which Mr. Baily confirmed were not genuine since Oakwood used a seal,
not a stamp. Moreover, the documentary evidence clearly indicated that Ms. Aghadiuno had
overstated the amounts charged by Oakwood by several thousand dollars, by including amounts
that Oakwood had not charged for learning skills and omitting any mention of the various
discounts (grants, sibling discounts and a discount for prompt payment). In each of the four
P.41 forms Ms. Aghadiuno had submitted to OHRM, she certified that she was not in receipt of
any grant or financial assistance in respect of the children. The documentation supplied by
Oakwood disclosed that Ms. Aghadiuno had in fact received substantial grants of approximately
USD 10,000 per child per year and sibling discounts of USD 1,500.

36. Finally, the USG/DM held that Ms. Aghadi uno had deliberately misled OHRM when
stating that her daughter was permitted to attend Oakwood for free while she paid her son’s
tuition there in full. The assertion was not suppor ted by the evidence in that the officials of the
school denied the existence of such an arragement and the contemporaneous documentation
reflected that fees had been paid for the daughter who received a grant from Oakwood and

indicated that the inflated claim for SEG had been applied to pay both children’s fees.

37. The original allegation of misconduct regarding Ms. Aghadiuno’s SEG claim in respect of
Bright Horizons for Son Two for the school year 2008-2009 was dropped by the USG/DM as

there was no clear and convincing evidence to establish fraud or misconduct.

38. Ms. Aghadiuno received the letter of dismissa on 6 March 2015 and was separated from

service effective that day. On 4 June 2015, sh@ppealed the dismissal decision to the UNDT.

11 of 29



THE UNITED NATIONS APPEALS TRIBUNAL



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2018-UNAT-811

based on that information regarding the amount of tuition a family is able to pay. The relevant
committee at the school then looks at its own funds within the financial-aid budget and makes an
offer of aid to the family. Mr. Baily’s role in this regard was not to deliberate on individual cases
but to oversee the financial-aid program. The dédiberation of individual cases is done by the
relevant committee of which he was not a member. The application of Ms. Aghadiuno was
processed in the usual way and both of her children at Oakwood received substantial financial aid

in the form of a 40-50 per cent fee reduction.

44. Mr. Baily was responsible for the conclusion of the enrolment contracts with the parents
of the children enrolled at the school. After receiving the completed contract from the parents
(setting out the amount of tuition fees, other charges, and any financial aid and sibling
discounts), Mr. Baily would typically sign the contract, file the original and dispatch a copy to the
parents. Mr. Baily would either sign the contract s by hand or authorize his secretary to sign by
using a rubber-ink stamp of his signature. Mr. Baily followed this process in relation to the
enrolment of Ms. Aghadiuno’s children. He signed the enrolment contract with Ms. Aghadiuno
in respect of both children for each year they were enrolled at Oakwood. Each enrolment
contract sent to Ms. Aghadiuno indicated the amount of financial aid granted to each child for
each year he or she was enrolled. Ms. Aghadiun in turn signed all th e enrolment contracts and
they were filed of record at the school. Therelevant enrolment contracts were submitted by

Ms. Aghadiuno to OHRM as part of the documentation for the SEGs.

45. Mr. Baily testified that when the investigation into Ms. Aghadiuno commenced he was
asked by OIOS to look at the P.41 forms and tocompare the original enrolment contracts in the
school records with the enrolment contracts submitted to OHRM. He immediately noted
inconsistencies and misinformation in the documents. As he put it, “tuition numbers differed”.
The documents submitted by Ms. Aghadiuno to OHRM attested that there had been no grants or
awards to help defray the full costs of tuition, when, in fact, Oakwood had made substantial
grants of financial aid. In addition, several of the documents obtained from OHRM and
presented to Mr. Baily by the investigators appeared to contain a signature purportedly his,
which was not his usual signature or in his ordinary handwriting. He confirmed that the
supposed signature of Ms. Lynch on the various documents was not hers either. He had worked

with Ms. Lynch for 15 years, had seen heisign documents and knew her signature well.
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just said, were the witnesses afforded a proper opportunity to deal with that allegation in
cross-examination. In any event, the enrolment contracts and schedules on file at Oakwood were

signed by Ms. Aghadiuno personally and thus were clearly not falsified.

54.
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58. On 31 May 2017, the UNDT issued its Judgment, now under appeal by both parties. The
UNDT determined that Ms. Aghadiuno’s due process rights had been respected throughout the
disciplinary process leading to her dismissal. After the OIOS investigation, Ms. Aghadiuno was

properly notified of the allegations of miscondu ct and was given a full opportunity to respond.

59. The UNDT determined that the Administration had failed to meet the burden of clear and
convincing evidence to substantiate its charges against Ms. Aghadiuno regarding the SEG claims
in respect of St. Florence, as Ms. Aghadiuno had provided the information and the supporting
documents in P.41 forms without alteration. Any misrepresentation or false impression about
St. Florence being a brick and mortar school gained from the P.41 forms and supporting
documents could not be attributed to any actions or omissions of Ms. Aghadiuno. The UNDT
was influenced in its finding by the fact that it is permissible to obtain a SEG for home-based
schooling, and that the P.41 form is generc in nature and not adapted to a SEG for

home-based schooling.

60. The UNDT did not deal, in its Judgment, with the fact that Ms. Aghadiuno had not,
during the investigation, been able to provide proof of payment of the fees to St. Florence. It
merely “noted” that “the Applic ant filed evidence of payments”® Ms. Noni testified that her fee
was USD 17,000 a year and the record includes various documents apparently taken from the
school ledger. The matter was not canvassed meaningfully in the evidence of Ms. Aghadiuno and

no other witness testified in relation to the issu e. Nor did the UNDT, in its Judgment, address or
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63. As for Oakwood, the UNy.18 [31avetTf7 T(ate isotaéhgTfindings of OIOS, Ms. Lynch

confirm3lain her testim ony under oat h that the si
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evidence that Ms. Aghadiuno had forged any signatures, seals, or stamps in her P.41 forms in
respect of Oakwood. Finally, it decided that the SEG claims for Daughter in respect of Oakwood
“had no legal consequences and produced noprejudice to the Organization” as she had

withdrawn them once the investigation into her conduct had commenced.
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Dispute Tribunal could not use the same discredited documents to find misconduct against
Ms. Aghadiuno. Despite the falsity of the e-mails released by the Associate Director of
Admissions of Oakwood, the Dispute Tribunal used them to find that Ms. Aghadiuno had applied

and received scholarship for both Son One and Daughter from Oakwood.

70. The UNDT misrepresented the evidence on record related to the authenticity of the
signature of the head of school of Oakwood. It noted that the OIOS investigators had not
collected the originals of the documents that Oakwood had provided to them. This means that
the head of school of Oakwood freely generatedcopied, scanned, and manipulated the corrupted
documents that the Administration used as evidence against Ms. Aghadiuno. In this regard, the
UNDT failed to consider Ms. Aghadiuno’s allegation of bias against the head of school
of Oakwood.

71. The UNDT erred in concluding that Ms. Aghadiuno’s due process rights were respected.
It failed to consider Ms. Aghadiuno’s submissions on breaches of her due process rights.
Procedural irregularities included the fact that Ms. Aghadiuno was not promptly informed of the
charges against her, she was lured by OHRM staff to provide the very documents that were later
used against her, the OIOS investigators colluded wth the head of school of Oakwood to generate
guestionable documents and manipulated the existing documents, and the investigators and the

Administration already pre-determined Ms. Aghadiuna’s guilt prior to the investigation.

72. The UNDT unduly shifted the burden of proo f to Ms. Aghadiuno by calling her to the
witness stand, made her take a fresh oath aml asked her whether she had misrepresented or
altered any of the documents, when it was clea that the Secretary-General never proved the

allegation of forged or fraudulent documents.

73.
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Case No. 2017-1099
The Secretary-General's Appeal

79. The Secretary-General submits that the UNDT erred by finding the established facts in
relation to Ms. Aghadiuno’s SEG claims in respectof St. Florence did not amount to misconduct.
The evidence in the case clearly demonstrated that the SEG claims submitted by Ms. Aghadiuno
in respect of St. Florence contained patently false or inaccurate information. The UNDT erred in
holding that Ms. Aghadiuno’s conduct could not legally amount to misconduct, because “OHRM
confirmed that the United Nations pays for home-based schooling of a child when that child is in

receipt of a special education grant”. 11

80. The Secretary-General also submits that the UNDT erred in finding that there was
no clear and convincing evidence to show thatMs. Aghadiuno had submitted falsified documents
in relation to her SEG claims in respect of Oakwood. While the UNDT held that there was clear

and convincing evidence that Ms. Aghadiuno had committed miscondu.9(JTJ 1Secv 1 6(d)-g eed )5.4g
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of Oakwood. Ms. Aghadiuno further requests that the Appeals Tribunal uphold the UNDT
finding that the sanction of dismissal was dispro portionate and excessive, except with respect to

its substitute sanction of separation from service.
Ms. Aghadiuno’s Cross-Appeal

88.
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Moreover, in this Judgment, the full names of her children are redacted and they are referred
to as “Son One”, “Daughter”, etc. In our view, their identities are adequately protected, and
the concern for their stigmatization is not warran ted. The fact that the information arising in
this appeal may be sensitive and will cause Ms. Aghadiuno obvious embarrassment is
no basis for departing from th e requirements that justice should be done transparently.1? It is
in the interests of justice that Ms. Aghadiuno’s conduct and her pursuit of legal remedies be

subject to open scrutiny. Her motion for anonymity is accordingly dismissed.
Receivability of the Secretary-General’s appeal

92. Ms. Aghadiuno’s contention that the appeal of the Secretary-General is not receivable
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94. This appeal requires the determination of
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99. There was no need (as the UNDT erroneously believed) to proffer the forensic proof of
a handwriting expert. The evidence of Mr. Baily and Ms. Lynch was more than sufficient
proof that the signatures on the documents were false. Additionally, an expert could add
nothing to the factual question of the use of a stamp unknown to, and never used by, the

staff at Oakwood.

100. The only person who stood to benefit financially from the forgeries and false
information was Ms. Aghadiuno. She, or someone associatd in design with her, was the
most likely author of the forged signatures. The most probable, if not only reasonable,
inference to be drawn is that Ms. Aghadiuno knowingly submitted the forged documents
containing false information with the intention to deceive and benefit financially. The UNDT
accordingly erred in its finding that the evid ence regarding the stamps and signatures

was insufficient.

101. Therefore, the evidence of Mr. Baily, corroborated by his colleagues and supported by
the contemporaneous documentation, is clear and convincing evidence establishing as a
high probability the fact that Ms. Aghadiuno acted dishonestly in furtherance of her own
financial interests to the actual and potential prejudice of the Organization and Oakwood.
The Secretary-General has accordingly dischargd his burden to establish the facts of
misconduct by clear and convincing evidence in relation to all the alle gations of wrongdoing

regarding the Oakwood SEGs. The contraryfindings of the UNDT are erroneous.

102. There can be no doubt that the conduct revealed by the evidence in relation to
Oakwood constitutes misconduct. Ms. Aghadiuno’s conduct violated Staff Regulation 1.2(b),
which requires staff members to uphold the highest standards of integrity, including probity,
honesty and truthfulness in all matters affecting their work and status. It was inconsistent with
the requirements of Section 9.1 of ST/AI/2011/4, which obliges a staff member submitting a
request for a SEG to ensure the accuracy anccompleteness of the information provided and
not to alter documentation provided by the educational institution. Moreover, Ms. Aghadiuno’s
conduct infringed various provisions of ST/IC/2005 /25. Her failure to disclose the grants and
discounts from Oakwood specifically breached paragraph 6 of ST/IC/2005/25, which provides
that should the anticipated admissible educational expenses become lower than the amount
requested in the application for an advance, it isincumbent on the staff member to report the fact
promptly so that the amount of the advance may be adjusted and any excess payment recovered.
In addition, both Section 15.1 of ST/AI/2011/4 and paragraph 37 of ST/IC/2005/25 required
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Ms. Aghadiuno to disclose and exhaust all other benefits that were available for the education
and training of her children and to reduce the amount of the expenses claimed in the SEG by the
amount of the benefits she received from the stool. And, lastly, Section 17 of ST/IC/2005/25

provides that neither the P.41 form certified by th e school nor the certificate of attendance should

be changed in any way.

103. Ms. Aghadiuno’s proven behaviour in violation of the Staff Regulations and Rules
is therefore in fact serious misconduct. Ms. Aghadiuno enriched herself personally by
approximately USD 50,000 as a result of submitti ng false information in relation to the SEGs
for Oakwood. The nature of the misconduct and the manner of its execution deliver fatal
blows to any chance of continuing an employment relationship of good faith and trust. The
breach is made worse by Ms. Aghadiuno’s dislonest persistence with the false explanation,
aimed at deliberately misleading OHRM that her daughter was permitted to attend Oakland for
free while she paid her son'’s tuition in full. The assertion is not supported by the evidence. The
officials of the school denied the existence ofsuch an arrangement; and the contemporaneous
documentation, including Ms. Aghadiuno’s e-mail correspondence, reflects that fees were paid
for Daughter, who also received financial aid. The inflated claim for SEG for Son One was
probably applied to pay both children’s fees, at a time when there was no such entitlement for
Daughter. In the face of dishonesty and impropriety of this kind, the only proportionate
sanction is the ultimate penalty of summary dismissal, without any benefits. The
continuation of an employment relationship would be intolerable and untenable in

the circumstances.3

104. Our finding regarding the Oakw ood SEGs obviates the need to determine the issues
pertaining to St. Florence. Suffice it to say that the facts give rise to a strong suspicion of
impropriety. The statements in the letters of enrolment submitted by Ms. Aghadiuno to OHRM
falsely created the impression that St. Florence provided learning in classroom settings, had
several students and was a special school staffed by multiple teachers. Moreover, in so far as
similar fact evidence of a demonstrated propensity may be relevant and admissible, the

recidivist pattern evident in Ms. Aghadiuno’ s behaviour supports the proposition that the
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determination about this alleged wrongdoing. The facts established in connection with
Oakwood were sufficient to ground in the Secretary-General a right to terminate the
employment contract summarily.

105. It follows that the appeal of the Secretary-General must be upheld and

Ms. Aghadiunao’s cross-appealand appeal be dismissed.
Judgment

106. The Secretary-General's appeal is upheld;Ms. Aghadiuno’s cross-appeal and appeal
are dismissed; and Judgment No. UNDT/2017/039 is vacated.

Original and Authoritative Version: English

Dated this 22n day of March 2018 in Amman, Jordan.

(Signed) (Signed) (Signed)

Judge Murphy, Presiding Judge Knierim Judge Lussick

Entered in the Register on this 23 day of May 2018 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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