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JUDGE MARTHA HALFELD, PRESIDING. 

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal  

against Judgment No. UNRWA/DT/2018/042, rendered by the Dispute Tribunal of the  

United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA DT  

or UNRWA Dispute Tribunal and UNRWA or Agency, respectively) on 1 July 2018, in the case of 

El Sadek v. Commissioner-General of the United Nations Relief and Works Agency for  

Palestine Refugees in the Near East.  Mr. Najeh El Sadek filed the appeal on 13 August 2018, and 
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22. By e-mail dated 22 May 2017, Mr. El Sadek responded to Ms. G. L.’s feedback and  

stressed that he had sufficient communication and leadership skills.  He noted that leadership, 

against which Ms. G. L. had assessed his performance, was not part of the competencies under 

his job description or in his e-PER.  His e-PER list of competencies included a management 

competency, but not leadership.  In a subsequent e-mail to Ms. G. L., Mr. El Sadek cited some 

examples to show that she had been weakening and undermining his leadership and was trying 

to “destroy him in a non-human [sic], and non-dignified way”.  Further e-mail exchanges ensued.     

23. By interoffice memorandum dated 15 June 2017, Ms. G. L. informed Mr. El Sadek that, 
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Submissions 
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The Commissioner-General’s Answer  

34. In his appeal, Mr. El Sadek repeats issues that were raised and adequately considered by 

the UNRWA DT.  The UNRWA Dispute Tribunal’s consideration of the issue of reopening  

Mr. El Sadek’s 2016 e-PER was reasonable and legally correct; it comported with the 

jurisprudence of the Appeals Tribunal.  Mr. El Sadek’s shortcomings in management and 

communication were well documented.  Consequently, the issue of an alleged conspiracy does 

not arise.  The proof that Mr. El Sadek alleges to have provided is nothing but his version of facts.   

35. The Commissioner-General submits that Mr. El Sadek also repeats issues related to the 

OTI process that were raised and adequately considered by the UNRWA Dispute Tribunal.  He 

has failed to demonstrate how the UNRWA Dispute Tribunal’s findings were in error.  

Consequently, the UNRWA Dispute Tribunal’s conclusions and findings remain unassailable.  

36. The Commissioner-General submits that there is no basis for the consideration of  

Mr. El Sadek’s pleas for compensation or an award of moral damages.  He therefore requests that 

the Appeals Tribunal dismiss Mr. El Sadek’s appeal in its entirety.   

Considerations 

37. Mr. El Sadek appeals against the UNRWA DT Judgment which dismissed his second 

application regarding termination for poor performance, after it had found that the decision 

to terminate his appointment had not been affected by formal irregularities or an abuse  

of power.  

38. Although there was no explicit appeal against the UNRWA Dispute Tribunal’s finding 

that Mr. El Sadek’s first application challenging the reopening of his 2016 e-PER and his 

placement on an OTI process was not receivable, Mr. El Sadek addresses, in his appeal, some 

of the issues related to the reopening of his e-PER and his placement and follow-up during 

the OTI processes.  That is because when reviewing the validity of the termination, the 

UNRWA DT examined the merits of the case, including the reopening of the e-PER for the 

year 2016 and the subsequent OTI processes. 
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that the Agency did not follow the applicable regulations and rules.  In particular, he asserts 

that the one-month duration of the informal OTI was too short (it should have been 

extended), and that his 2017 work plan could not have been accepted as the formal OTI plan, 

as it did not mention the unachieved objectives or the remedial plan, as set forth in PD/A/23.  

40. We find no fault in the UNRWA DT’s ruling on this subject.  The UNRWA  

Dispute Tribunal did not err on a question of law or fact, resulting in a manifestly unreasonable 

decision, nor did it commit an error in procedure, such as to affect the outcome of the case. 

41. The issue of the e-PERs of the other staff members under Mr. H. S.’ supervision at the 

same time was not raised before the UNRWA DT.  In line with our jurisprudence, we conclude 

that Mr. El Sadek cannot introduce, for the first time on appeal, an issue that was not raised 

either in his request for decision review or before the UNRWA DT.3  This determination is 

based on the two-tier principle of administration of justice.  We find that Mr. El Sadek’s appeal in 

this regard is not receivable. 

42. With reference to the reopening of the 2016 e-PER after it had been completed by the 

previous supervisor and the correction of the evaluation cycle, our jurisprudence is well 

settled that if a downgrade of one or more competencies does not detract from the overall 

satisfactory rating, it does not affect the terms or conditions of employment.4  In the present 

case, the decision to reopen Mr. El Sadek’s e-PER evaluation for 2016 and the subsequent 

downgrading of the individual competencies “planning and monitoring” did not affect the 

rating of the overall performance evaluation, which was maintained as “fully meet 

expectations”.  Therefore, this decision on its own did not affect the terms and conditions of 

Mr. El Sadek’s contract.  Consequently, it was not an administrative decision subject to 

judicial review. 

                                                 
3 Ho v. Secretary-General of the United Nations, Judgment No. 2017-UNAT-791, para. 37; Haimour 
and Al Mohammad v. Commissioner-General of the United Nations Relief and Works Agency for 
Palestine Refugees in the Near East, Judgment No. 2016-UNAT-688, para. 38, citing Staedtler v. 
Secretary-General of the United Nations, Judgment No. 2015-UNAT-547, para. 25; Simmons v. 
Secretary-General of the United Nations, Judgment No. 2012-UNAT-221, para. 61; Khashan v. 
Commissioner-General of the United Nations Relief and Works Agency for Palestine Refugees in the 
Near East, Judgment No. 2015-502, para. 21; Azzouz v. Commissioner-General of the United Nations 
Relief and Works Agency for Palestine Refugees in the Near East, Judgment No. 2014-UNAT-432, 
para. 20. 
4 Beidas v. Commissioner-General of the United Nations Relief and Works Agency for Palestine 
Refugees in the Near East, Judgment No. 2016-UNAT-685, paras. 22-26.   
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43. With regard to the termination itself, the jurisprudence of the Appeals Tribunal has 

been consistent and clear since its first Session in 2010, when it was established that:5 

… When judging the validity of the Secretary-General’s exercise of discretion in 

administrative matters, the Dispute Tribunal determines if the decision is legal, 

rational, procedurally correct, and proportionate. The Tribunal can consider whether 

relevant matters have been ignored and irrelevant matters considered, and also 

examine whether the decision is absurd or perverse. But it is not the role of the 

Dispute Tribunal to consider the correctness of the choice made by the Secretary-

General amongst the various courses of action open to him. Nor is it the role of the 

Tribunal to substitute its own decision for that of the Secretary-General.  

...  

… In exercising judicial review, the role of the Dispute Tribunal is to determine if 

the administrative decision under challenge is reasonable and fair, legally and 

procedurally correct, and proportionate. As a resul
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c.  All staff members are to have clear objectives and accountabilities against which 

they will be assessed.  

i. There are clear linkages between individual objectives, accountabilities, 

competencies & performance targets and organisational results.  

d.  Elimination of the inflation of overall ratings: the policy provides three ratings 

for grading the performance of staff members. There are two satisfactory ratings 

(“best performer/exceeds expectations” and “fully meets expectations”) and one rating 

for dealing with poor performance (“does not fully meet expectations”).  

e.   Linkage of performance evaluations to initiatives to:  

i. reward staff who perform at an exceptional level as per the rewards and 

recognition policies; and  

ii. address underperformance with the toolkit for managing 

underperformance.  

f.  Enhanced role of Senior Management in oversight and planning of human 

resources in their Field / Department / Unit.  

PERFORMANCE CYCLE  

9. The performance evaluation process involves formal and informal discussions 

between the staff member and their immediate supervisor about objectives, work 

performance, staff development needs and competencies. It is important to document 

and communicate these objectives and indicators to staff at the beginning of the 

performance cycle so that the performance levels and expectations are clear from the 

outset.  

10. The immediate supervisor is to ensure that inpu
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a.  Cycle begins: The cycle begins with a discussion between the staff member and 

the immediate supervisor. Together they agree the work plan for the year, along with 

the objectives for the staff member to achieve and the indicators that will be used to 

assess progress. The discussion should encompass development needs that the staff 

member may have.  

b.  Midpoint Review: This is a ‘formal’ opportunity for the staff member to receive 

feedback from the immediate supervisor on his/her progress in the first six months of 

the cycle. It should be focused on the objectives (including development 

opportunities) agreed at the beginning of the cycle. It is also an opportunity for the 

work plan to  

be updated.  

c.  End of Cycle Review: This stage wraps up the whole year, reviewing the 
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The work performance has made a significant contribution to achievement of the 

departmental results, and is recognised within the work group as exceptional.  

b.  Fully Meets Expectations – A performance rating at this level is the norm, 

representing successful performance in completing o
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MANAGING UNDERPERFORMANCE  

27.  As highlighted in the Principles section above key to good performance 

management is an environment where a continuous dialogue is maintained between 

staff members and their supervisors. Dialogue that encourages performance and 

builds a supportive work environment is an essential ingredient in preventing under-

performance. By strengthening the quality of informal supervisor/staff member 

communication there is an opportunity to understand and act on any perceived 

decline in performance.  

28.  Supervisors have an obligation to their staff to bring to their attention any areas 

where improvement is required and provide them with
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unachieved objectives and the remedial plan cited by PD/A/23 were known to Mr. El Sadek 

and were subjected to detailed information, meetings, and discussion.  

50. Consequently, it is our view that the procedural irregularities were immaterial and 

inconsequential within the context of Mr. El Sadek’s contract.  

51. According to the UNRWA DT Judgment, Mr. El Sadek’s weakness in leadership and 
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harassment and abuse of power not substantiated, and closed the matter, and Mr. El Sadek 

did not challenge the DIOS’ decision.14  All in all, this has led to the correct conclusion that 

neither the DIOS nor the UNRWA DT found any serious deviation from the applicable 

regulatory framework.  

55.    Similarly, Mr. El Sadek’s claim that it was wrong to terminate his service on the 

basis of the concerns about only two of the eleven competencies in the e-PER is not 

supported by any authority.  In addition, it is reasonable for the Administration to view the 

competencies of leadership and communication as the important requirements for the 

position of C/FHP.   

56. In this context, we hold that the UNRWA DT did not err when it found that the Agency had 

reasonably and adequately exercised its discretion in terminating Mr. El Sadek’s appointment.  

Judgment 

57. The appeal is dismissed and Judgment No. UNRWA/DT/2018/042 is hereby affirmed.  

 

Original and Authoritative Version:  English 

 

Dated this 29th day of March 2019 in New York, United States. 
 

 
(Signed) 

 
Judge Halfeld, Presiding 

 
(Signed) 

 
Judge Raikos 

 
(Signed) 

 
Judge Lussick 

 
 
Entered in the Register on this 29th day of May 2019 in New York, United States. 
 

 
(Signed) 

 
Weicheng Lin, Registrar 

 

 

                                                 
14 Impugned Judgment, para. 100.  


