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5. Although the GA Resolution was passed in 2015, there is no indication when it or the 
changes to the Staff Regulations it directed be made by the Secretary-General came to the 
attention of staff in general or Ms. Nicholas in particular.  However, as the UNDT found, in 
both April and June 2017, the UNOV staff, of which Ms. Nicholas was a member, were 
advised by the Human Resources Management Service of these changes and the details of 
their implementation. 

6. In July 2017, Ms. Nicholas applied, in reliance on paragraph 29 of Resolution 27/244, 
on exceptional grounds for consideration of her request that boarding and travel allowances 
be reimbursed in respect of her two dependent sons.  In September 2017, this request  
was declined on the basis that paragraph 29 did not permit such reimbursements.  The 
Appellant’s request for management evaluation of this decision was refused in January 2018. 

7. During the 2017-2018 academic year, Ms. Nicholas’s elder son, T, was in his second 

year at a university in the United Kingdom.  He had been entitled to, and had received, 
boarding and travel related benefits during the previous academic year at the same 
university.  Her younger son, C, was to commence at a UK university in the 2018-2019 
academic year and she sought travel related and boarding assistance for him also. 

8. The following is a summary of the parts of the UNDT’s Judgment relevant to the 
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alteration to terms and conditions of employment must “adversely [affect] the balance of 
contractual obligations by altering fundamental terms of employment in consideration of 
which the official accepted an appointment, or which subsequently induced him or her  
to stay on”.2  As already noted, the UNDT considered that it “seem[ed] difficult to accept  
[Ms. Nicholas’s] assertion that, when accepting the offer of a permanent contract in the far 
[sic] 2010, she was motivated essentially by the then existing provision of the education gra
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16. In summary, the UNDT 
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to grant exemptions in particular circumstances.4  The Secretary-General therefore retains a 
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38. The payment of these allowances cannot be a fundamental or essential element of the 
Appellant’s employment because she was still receiving an allowance for her son’s tuition fees 
at the time of her request: that is because these benefits were “assistive” and extraneous to 
the central core of her work and working relationship with the Organisation. 

39. The Respondent asks this Tribunal to uphold the UNDT’s Judgment and to dismiss  
Ms. Nicholas’s appeal. 

Considerations 

40. We can and do deal first and briefly with the Respondent’s argument summarised at  
paragraph 37 above, that is, that the Appellant is not permitted to re-run arguments that 
were unsuccessful below.  Such arguments were made at first instance (indeed those are the 
only ones we are entitled to consider) and were decided against the Appellant.  But she says 
that those decisions were wrong and advances reasons why that was so.  Indeed, some of the 

reasoning behind some of those decisions raises
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elected to retain provision for younger dependent children for whom this is an arguably more 
significant consideration than for tertiary age students.  This ground of appeal is unavailing. 

43. Next, we address the Appellant’s argument that transitional arrangements as 
recommended by the ICSC Report should have been put in place.  The General Assembly, 
although cognisant of the comprehensive and arguably staff-supportive recommendations of 
the ICSC Report in this regard, elected not to make temporal transitional arrangements for 

any gradual implementation of the changes other than to postpone them to the start of the 
school year in which 1 January 2018 fell.  The UNDT did not err in reaching these conclusions. 

44. Interpreting Staff Regulation 3.2 (and assuming its alignment with and adherence to 
GA Resolution 70/244), there is no express exclusion of benefits that had applied previously.  
It is, however, a clear and necessary implication of the expressed changes that these were to 
be foregone or altered.  Several of the new provisions are inconsistent with their predecessors 

and would therefore have to prevail. 

45. The ICSC Report having been before it, it cannot be said that because the  
General Assembly did not follow all the Report’s recommendations, the changes are invalid.  
The clear implication is that the General Assembly chose, for the United Nations which was 
only one of the organisations affected by the Report, to adopt some but not all the 
recommendations and also implemented other changes to suit its operations. 

46. We do not agree that the UNDT erred by finding against the Appellant’s argument 
that the changes had retroactive effect.  Staff were on notice of the changes for a significant 
period before they came into effect and also of how they would do so.  The changes did not 
occur as and from 1 January 2018.  They came into effect from the start of the scholastic year 
in which that date fell which, in many cases including Ms. Nicholas’s sons’, were several 
months into that year.  The changes did not have retroactive effect in the sense that they 

deprived the Appellant of something to which she had already become entitled, certainly of 
something of which she was unaware she would not be entitled. 

47. We turn now to what we categorise as the first major argument for the Appellant, that is 
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If not, then we will need to consider whether Ms. Nicholas’s position can be saved by an 
assertion of acquired rights. 

52. 
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by the UN as long ago as 1946 being to “protect individuals from harm to their vested 
entitlements caused by retrospective statutory instruments”.11  

55. An entitlement to reimbursing allowances for expenses incurred in educating 
dependent children falls arguably into a different category than regular payments of base 
salary for work that has been performed.  Arrangements have been made, in Ms. Nicholas’s 
case, for her elder son to undertake a university course of study of several years’ duration.  As 

her son is her dependent, she expected to pay these costs which included for tuition, boarding 
and some travel from and to the family’s home at a UN location in another country. 

56. The benefits flowing to a staff member of the United Nations in return for providing 
his or her services (work) comprise not merely a base salary but a wider bundle of benefits 
including salary but also other compensations depending on the circumstances of the  
staff member and the role held.  Those other benefits in the bundle include, by way of 

example but not exclusively, the right to participate in a generous pension scheme, the 
employer’s contributions to that pension scheme and, where a staff member living away from 
his or her home country has dependent children of educatable age, assistance with the  
costs attaching to that education.  Together these constitute the remuneration for the 
particular role accepted and performed.  It is axiomatic that a person contemplating a UN 
staff appointment (or transfer), certainly in a permanent position as Ms. Nicholas is in, will 

weigh up all the contents of that remuneration bundle as well as numerous other factors 
about the role and their personal lives, before deciding to acc
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57. However, the 2017 publicity among staff of whom Ms. Nicholas was a member about 
the 2018 changes that was issued by the Organisation had the effect of negating any acquired 
right to those allowances which it signaled were to be cancelled with effect more than a year 
later.  That conclusion tends to be reinforced by the chronology of relevant events in 2017.  
Shortly after that publicity was circulated, Ms. Nicholas applied first for consideration of her 
“exceptional circumstances” in reliance on paragraph 29 of the GA Resolution.  That tends to 

indicate that she had, by then, become aware of the Administration’s view of the nature and 
scope of the changes to the Staff Regulations. 

58. In these circumstances, we conclude that the UNDT did not err in deciding that  
Ms. 
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(b) The Secretary-General shall also establish terms and conditions under which, 
at designated duty stations, an additional amount of 100 per cent of boarding costs 
subject to a maximum amount per year as approved by the General Assembly may be 
paid in respect of children in school attendance at the primary and secondary levels. 

65. Relevant provisions of this allowed Ms. Nicholas to claim not only reimbursement of a 
proportion of her elder son’s tuition fees, but also boarding and travel allowances in respect 
of his university education which was within the first four years of his post-secondary studies.  
There is no dispute about her entitlement to do so.  Further, her entitlement to travel costs 
was dependent on her entitlement to a contribution to boarding costs. 

66. Next, we considered the comprehensive 2015 ICSC Report which was considered by 

the General Assembly before it enacted Resolution 70/244.  That Report dealt with these 
issues at Chapter VII. E “Education grant”.  With the aim, in significant part, of attracting 
and retaining staff, it recommended retaining tertiary education level benefits within the 
reimbursement scheme.  It recommended retaining such 
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might also be termed “grandfathering”.  Various ways of defining such transitional 
arrangements were set out.  The phrase “good employer practice” was also referred to in 
relation to considerations of such transitional arrangements.  In relation to transitional 
arrangements for education grants, the 
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71. Taking account of the previous regime for reimbursement of educational expenses of 
dependent children and of the ICSC Report which, although not followed in all respects, 
clearly influenced the General Assembly’s passing of Resolution 70/244, we considered 
whether the GA intended, in the last two lines of paragraph 29 of that Resolution, to allow 
instead of universal transitional arrangements, for exceptional circumstances to be 
considered on a case by case basis to alleviate any hardships or anomalies for staff whose 

situations spanned the pre- and post-2018 regimes. 

72. Any question of Ms. Nicholas’s access to a discretionary consideration of her claims 
on exceptional circumstances’ grounds was settled, however, by the General Assembly’s 
ratification of the Secretary-General’s proposed amendments to, inter alia, Staff Regulation 3.2.  
These were reported to the General Assembly by the Secretary-General on 24 July 2017 
under A/72/129/Rev.1.  On 24 December 2017, the General Assembly approved the 

Secretary-General’s proposed amendments including to Staff Regulation 3.2 as it now stands.  
That approval is recorded in document A/RES/72/254.  Any equivocality in paragraph 29 of 
Resolution 70/244 and argument of non-compliance with that in the new Staff Regulation 3.2 
cannot be maintained in view of the General Asembly’s approval of the new Staff Regulation 3.2, 
which provides materially: 

(a) The Secretary-General shall establish terms and conditions under which an 
education grant  shall be available to a staff member residing and serving outside his 
or her recognized home country whose dependent child is in full-time attendance at a 
school, university or similar educational  institution of a type that will, in the opinion 
of the Secretary-General, facilitate the child’s reassimilation in the staff member’s 
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(b) Under conditions established by the Secretary-General, assistance for 
boarding-related expenses shall be provided to staff members serving in duty stations 
other than those classified as headquarters duty stations and whose  children are 
boarding to attend school outside the duty station at the primary 
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