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JuDGE JOHN RAYMOND MURPHY, PRESIDING.

1. Ms. Niverte Noberasco, a Senior Staff Assistant at the G-6 level, step 11, with the
Library in the United Nations Office at Geneva (UNOG), applied to the United Nations
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6.! The initial screening also indicated that Ms. Noberasco fulfilled other conditions and
desirables including over 10 years of United Nations experience, fluency in French and

English and completion of the Administrative Support Assessment Test (ASAT).

7. After the withdrawal of one candidate, the 13 remaining shortlisted candidates were
invited to participate in a written test between 21 and 23 February 2017. The invitation to the
written test stated that the candidate had one and a half hours to prepare and submit an
answer from the moment of reception of the invitation, and that failure to return the

completed written assessment by the deadline would result in disqualification.

8. On the scheduled date, the written test was sent by e-mail to the shortlisted
candidates by Ms. AB. The e-mail copied the Hiring Manager and Ms. JS. Candidates were

instructed to submit their answers to Ms. AB.

9. The written assessments comprised three questions of five points each and were graded
on the basis of pre-established scoring criteria. A first round cutoff was set at 10 points out of
15 and, if need be, a second round cut-off score was set at nine points. Cutoff/passing grades

were to be decided by reviewers before revealing the identities of candidates.
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13, On 5 April 2017, an e-mail was sent out at the Hiring Manager’s request to all

candidates who had failed the written assessment, including Ms. Noberasco, to inform them
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prior to the discovery of the irregularity.
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27. The UNDT also rejected Ms. Noberasco’s claim that the late assessment of her test,
after the interview phase had been completed, without the CRP having insight into the
irregularities, and after the transmission of the memorandum recommending candidates for
selection on 27 March 2017, was prejudicial in that the assessment panel might naturally
have been inclined to stand by its previous decision not to invite Ms. Noberasco for an
interview. The UNDT held that while errors indeed occurred during the process, in particular
the failure to provide the CRP with full information of the assessment, none of these

mistakes
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Submissions!
Ms. Noberasco’s Appeal

30.I' Ms. Noberasco submits that the UNDT erred in finding that the proven irregularities
did not taint the entire selection process and warrant the rescission of her non-selection. She
argues that the UNDT, once it determined that the Administration had failed to follow the
correct procedure and that the selection process lacked minimal safeguards, ought to have
found that the contested decision was unlawful. Instead, the UNDT reversed the burden of
proof, reached inconsistent conclusions, erred in its assessment of the evidence, and failed to
address important arguments raised by Ms. Noberasco. These errors, taken collectively, she

submits, materially affected the outcome of the case.

31.! Ms. Noberasco requests this Tribunal to vacate the impugned Judgment, rescind
the contested decision and set a reasonable amount of compensation for loss of chance

for promotion.
The Secretary-General’s Answer

32!  The Secretary-General submits that the UNDT correctly held that none of the
irregularities it had identified were of such nature to render the selection decision unlawful

and, consequently, correctly dismissed the application challenging her non-

80f15 !



LI IR T A A CID E i TR Gl YA Y

Judgment No. 2020-UNAT-1063
|

36.! ST/AI1/2010/3 establish
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42!  While the Secretary-General has broad discretion in matters of staff selection and
promotion decisions are to be presumed regular, the Administration is required as a first step
to minimally show that a staff member’s candidature was given due consideration. The
presumption of regularity is rebuttable. If the Administration is able to show minimally that
the candidature was given a full and fair consideration, then the presumption of law is
satisfied. Thereafter the burden of proof shifts to the staff member who must show through
clear and convincing evidence that he or she was denied a fair chance of promotion. Absent a

minimal showing of regularity, the presumption does not apply.

43.!  As discussed, the UNDT found that the Administration had not met its burden of
minimal showing in various instances. It held that the selection process was procedurally
flawed as Ms. Noberasco’s job candidature was not properly assessed by a CRB; she had not
received a timely notification of her application being unsuccessful; and her test was possibly
not assessed on an anonymous basis. Furthermore, the UNDT accepted that the
Administration might have been reluctant to re-do the process after discovering the
irregularity, which, according to Ms. Noberasco, suggests there may have been a lack of

impartiality or improper motives which affected the non-selection decision.

44! The flaws identified by the UNDT indisputably raise doubt about whether
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test had not been graded anonymously and was evaluated subsequent to a decision to favour

other candidates.

46.!  Although the UNDT equivocated in its conclusions with respect to anonymity, the
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criteria set out in the job opening were properly applied and that the record indicated that
there was no mistake of fact or procedure, prejudice or improper motive that could have
prevented a full and fair consideration. In addition, it had to satisfy itself that the record
contained a fully justified analysis of each of the competencies listed in the job opening,
which were evaluated during the competency-based interview and/or other assessment
methodologies for all the short-listed candidates. That did not happen in this case. The CRP
proceeded on the incorrect assumption that Ms. Noberasco had been properly disqualified

when she had not.

50.! In the result, a mandatory and material procedure or condition precedent prescribed
by the relevant empowering provisions, namely ST/A1/2010/3 and ST/SGB/2011/7, was not
complied with; and thus the non-selection decision was unlawful. That these requirements
are mandatory and material is confirmed by Section 4.9 of ST/SGB/2011/7 and Section 8.2 of
ST/A1/2010/3, which read together provide inter alia that if, after obtaining additional
information, the central review body finds that the applicable procedures were not followed,
it must transmit its findings and recommendation to the official having authority to make
the decision on behalf of the Secretary-General and the authority to make a selection decision
with respect to a particular job opening shall then be withdrawn. This is what possibly could
have happened in this case if the CRP had been given the correct information. In the

premises, it cannot be said that Ms. Noberasco was given full and fair consideration.

51.! Having reached that conclusion it is not necessary to consider whether the UNDT
failed to properly assess the impact of the calculation of the scoring errors in the marking of

Ms. Noberasco’s test to determ
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Judgment

55.I'  The appeal is upheld, Judgment No. UNDT/2020/003 of the UNDT is reversed and

Ms. Noberasco is awarded compensation in the amount of USD 1
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