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JUDGE  JOHN RAYMOND M URPHY , PRESIDING . 

1 .  Th i s  cas e ar ose from the ref usa l by th e Mech ani s m for Int ern ati o nal Crim i nal Tri bu na ls 

(MICT) 1  to grant Mr . Tevi ta Col at i , a Securi t y Lieu te nan t with the MIC T, a co nti nui ng 

app o i ntmen t desp i t e an ear li er noti f i cati o n from the Off i ce of Hum an Res o urces Man age me n t 

(OHRM) to him that he had bee n grant ed a conti nui ng app o i ntment in the Secr etari a t of  

the Unite d Nati o ns .  

Facts a nd Procedure  

2.  M r. Colati joine d th e Dep art m ent of Pea cek eep i ng Opera ti o ns (DPKO) as a  

Securi ty Off i cer first wit h the Unit ed Nati o ns Ass i stanc e Miss i o n in Afgh a ni stan (UNA MA) on  

29 Jul y 2007 and the n with the Unit ed Nati o ns Int eri m Force in Leb ano n (UNIFI L) on  

15 Sep tem b e r 2012 .  DPKO is par t of the Secre tar i at of the United Nati o ns .   

3.  On 11 Nove mb er 2015, Mr. Cola ti was off er ed a one -year fixed -term appo i ntme nt as a 

Securi ty Lie ute nan t wit h the MIC T ’ s Securi ty & Safety Sec ti o n in Arush a, Tanza ni a,  with e ff ec t 

from 4 Jan u ary 2016 .  The M IC T is an int ern ati o nal tri bu na l cr eat ed by the Unite d Nati o ns  

Securi ty Counci l in 2010, und er Ch ap ter VII of the Chart er of the Unit e d Nati o ns (Charter), to 

inheri t and carry on the resi dua l functi o ns of the Int e rnati o na l  Crimi nal Tri bun al for  

Rwan da (ICTR) and th e Int ern ati o n al Crimi na l Tribu nal for the form er Yugo sl av i a (ICTY)  

after the clo sure of the two Trib una l s.  

4.  M r. Col ati accep ted th e off er on 13 Nov em b er 2015 .  By memo r a ndu m dat e d  

17 Nove mb e r 2015, add ress ed to th e Chief Human Reso ur ces Secti o n at UNIF IL, the Chief 

Hum an Res o urces Secti o n at ICTY req ue st ed the tra nsf er of Mr. Colat i from UNI F IL to the 

MIC T with eff ect from 1 Janua ry 201 6 in acco rd a nce with the “Int er -Organizati o n Agr ee me nt  

Concerni n g Transf er, S eco ndm ent or Loan of Staf f among the Org ani z ati o ns app ly i ng th e  

Unit ed Nati o ns Commo n Syst em of Salari e s an d Allo w a nce s” (Inte r -Organizati o n Agr ee me nt).  

5.  M r. Colati then tr ansf erre d from UNIF I L to the MIC T on 4 Janua r y 2016 .  On  
20 Janu ary 2016, he signed a let t er of app o i ntm ent for a fixed -term appo i nt men t from  

1 January to 31 Dece m b er 2016 .  Th e lett er of app o i ntment stat ed tha t “[t] h i s app o intm ent is 

stri ctl y limi t ed to servi c e with the Mech ani s m for the Int er nati o na l Cri mi nal  Tri bu nals ” and  

                                                 
1  The offic i al name for the MICT is the Unite d Nat ion s Int ern at i on al Resid ual Mechan i sm for  
Crimin al Tribun al s or UN -IRMCT for short .  It is often calle d simply as “the Mechan i sm”.   
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1 0.  On 3 Nov e mb er 2016, notwi th sta ndi ng the fact th at Mr . Colati had lef t UNIF I L, a 

Secre tari a t enti ty, at th e end of 2015, and in 2016 worked for the MIC T, a non- Secret ari at enti ty, 

he rec ei ved an e -mail no ti f i cati o n from OH RM inf o rmi ng him that he had been grant ed a 

conti nui n g app o i ntmen t in the Secr etari a t of th e Unit ed Nati o ns, effecti v e 28 Octo b er 2016 .  
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1 3.  On 11 July 2017, Mr. Colati submi t ted a req ue st for mana gem en t eva l uati o n of the 

deci si o n of the MIC T not to iss ue him a lett er of ap p o i ntmen t ref le cti ng a conti nui n g 

app o i ntmen t with serv i ce in th e MIC T.  In a resp o ns e date d 2 Nove mb er 2017, th e  

Und er -Secretary -General for Man age me nt (USG/DM) expl ai ne d that Mr. Colati was  
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26 .  Th e Secr et a ry -General sub mi ts tha t the UND T correc tly det ermi n e d that it was  

lawf u l not to gran t Mr. Colati a co nti nui ng ap p o i ntmen t and to with draw the er ro neo us   

noti f i cati o n.  Both Secr etar y -General’ s Bul leti n ST/S G B / 201 1 / 9 and Adm i ni strati v e 

Instr ucti o n ST/AI/ 201 2 / 3 set forth the crit eri a that a staf f mem be r mus t sati sf y in or der to be 

eligi bl e for consi der ati o n for the gr anti ng of a conti nui n g app o i ntmen t.  In terms thereo f,  

Mr. Colati nee ded to have been in acti ve servi c e in the Secr etari a t thro ugh o ut the peri o d of 

consi der ati o n, i.e ., from 1 Dec em b er 2015 thro ug h 28 Octo b e r 2016 .  He did not sati s f y this 

criteri o n becaus e he lef t UNIF IL for the MIC T, a non -Secretari at enti ty, in Janu ary 2016 an d 

was th eref o r e not eligi bl e for consi d erati o n for such conv ersi o n.   

27.  Th e MIC T was esta b li s h ed un der Chap ter VII of the Charte r as a subsi di ary orga n of  

the Sec uri ty Counci l, wh ere as the Secret ari at was est ab li sh e d und er Chap ter XV of the Charter .  

For the staf f mem bers of a subsi di ary or gan of the Sec uri ty Coun ci l to be consi d ere d as  

staf f me mb e rs of the Sec retari at, a furth er st ep would be nec e ssary .  Howe ver, no such step has 

been take n in the cas e of the MIC T.  Mr. Colati ’s lett ers of ap p o i ntmen t with the MIC T make  

no ref er en ce to the app o i ntm ent s bei ng with th e Secre tari a t.     

28.  Th e abs enc e of any evid enc e showi n g any MIC T staf f memb er havi ng been gr ant ed a 

conti nui n g app o i ntmen t in the Secr etari a t dem o nstrat es th at th e MIC T is a non -Secret ari a t 

enti ty, and that Mr. Col a ti was not tr eat ed dif f ere ntly than ot h er simi l arl y situ ate d MIC T st af f  

memb ers .  Furth er mo re, ther e was no evid enc e that the Secr etar y -General’ s exc e ll en ce awar ds 

in 2017 7 (at tT4be)-4.4 (cr)-6ftie a
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ev i de nce in the int ere st of jus ti ce an d the eff i ci ent and exp edi ti o us reso l uti o n of  

the proce edi ngs.  

31.  M r. Col ati has file d a moti o n to file addi ti o n al ple adi ng s .  His moti o n seek s to  

intro duc e a submi ssi o n that this Tri bun al has deci de d previ o usly tha t the MIC T is inde ed a 

Secre tari a t enti ty and is thus prec l ude d from holdi ng to the contra ry.  Secti o n II. A.3 of the  

Practi ce Dir ecti o n No. 1 of the App eals Tribu na l provi des th at a moti o n to file an ad di ti o nal 

pleadi n g may be  gra nt ed by the App eals Tri bun al if the re are exc e p ti o nal circ umst anc es 

justi f yi ng th e moti o n .   A prio r factual findi ng of this Tribu na l  resu lti ng in is sue pr ec lusi o n coul d 

form exc ep ti o nal circ um stanc es and, thus, the moti o n should be gran ted so that the issu e may 

be prop erly consi der ed and ad ju di cat ed.  

32.  A rti cle 49 of Genera l Asse mb ly reso l uti o n A/RE S / 6 5 / 24 7 of 24 Decem b er 2010 

app ro ves th e gran ti ng of conti n ui ng contrac ts as at 1 Jan uary 2011 to eligi bl e staf f memb ers on 

the basi s of the con ti nu i ng need s of the Org ani zati o n.   Arti cle 53 sets out the crit eri a th a t  

staf f mem b ers must sati sf y in or d er to be eli gi bl e for co nsi der ati o n for the gra nti ng of 
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28 Octo b er 2016 .  Mr. Colati was in the servi c e o f UNIF IL in Dece mb er 2015, and with th e 

MIC T for all of 2016 .  

35.  S ecti o n 3.2 of the Secr et ary -General’ s Bul le ti n on Orga ni za ti o n of the Secr etari a t of th e 

Unit ed Nati o ns, ST/S G B / 201 5 / 3, date d 22 July 2015, sets out the majo r organi za ti o nal units 

of which the Secre tari a t consi sts.  Th e MIC T is not includ ed in the list.  Th e MIC T is acc o rdi ngl y 

not part of the Secr etari at.  Mr. Col ati, thus, di d not quali f y for a conti nui ng app o i ntm ent in 

term s of Sec ti o n 2.6 of ST/AI/ 2 01 2/ 3 and his ap p eal mus t be dismi ss ed on that grou nd alon e.  

36.  Th e non-Secretari at sta t us of the MIC T is conf i rmed in a memo rand um (the dele gati o n 

memo rand u m) addr ess e d by the OiC /DM to the Regi strar, MICT, date d 19 March 2012 dea li ng 

with “Arran gem en ts for Hum an Res o urces Man age me nt— I nter nati o n al Re si d ua l Mech ani s m 

for Crimi nal Trib una ls” .  The del eg at i o n memo ra ndu m eff ec t s a del eg ati o n of auth o ri t y und er 

the Staf f Regu la ti o ns and Rul es by the Secr e tary -General to the Regi strar of the MIC T.  

Paragr ap h 5 of the del eg ati o n memo rand um st at es exp li ci tly that staf f mem be rs of the MIC T 

“will not be consi der ed staf f mem b e rs of th e Sec retari at and thei r servi c e wi ll be exc lusi v e ly 

limi te d to servi ce” with the MIC T .  Paragr ap h 7 of the dele gat i o n memo ra ndu m provi des that 

the app o i ntmen t auth o ri ty for th e rel ev a nt fix e d -term app o i ntme nts “will be subj ect to th e 

ICTY / IC TR app o i ntmen t and promo ti o n bodi e s/ cent ral revi e w bodi e s un ani mo us ly endo rsi ng 

the Regi stra r’s selec ti o n reco mm en dati o n”.  Paragrap h 9 of the del eg a ti o n memo r andu m 

speci f i call y stat es: “A s with th e sta f f of ICTR and ICTY who, pursua nt to paragrap h 53(c) of 

Gene ral Ass em bly Reso l uti o n 65/2 4 7 ar e ineli gi bl e for co nti nui ng app o i ntm ent s, the staf f of 

the Resi d ua l Mech a ni sm are not eligi bl e for con ti nui ng app o i ntm ent s” .   The MIC T ac c o rdi ngl y 

had no auth o ri ty to gr an t Mr. Col ati a conti n ui ng app o i ntme nt.  

37.  
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Judgment  

43.  


	Mr. Colati’s Appeal
	Considerations
	Entered in the Register on this 19th day of June 2020 in New York, United States.

