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then transferred from the UNDT in Geneva to the UNDT in Nairobi on account of r
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systemic errors in the compilation of the results, the ICSC ca
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7. On the merits, the UNDT dismissed the applications finding that the Secretary-General
had correctly implemented the PAM and that the ICSC had not acted ultra vires its statutory

authority, as it
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the decision at
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consider whether the methodology and its application to the survey was reasonable. T
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manifestly unreasonable decision-making
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However, the UNDT mischaracterized this finding. The ICSC noted they did not have
sufficient information to apply expenditure weights but this contention was contradicted by

their own experts who agreed with the Geneva Statisticians
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was no discussion of its purpose of covering the margin of error. Such arbitrary

decision-making is the opposite of lawful exercise of discretion.

38. The UNDT erred in fact and law as it misunderstood the extent of the financial
consequences of the ICSC’s conclusions to the Appellants. The UNDT suggested the pay cut was
4.7 per cent of the post adjustment component and not 4.7 per cent of the salary as a whole. This
misunderstands how a multiplier works. A percentage reduction in the multiplier results in a
corresponding percentage reduction in salary. It was not contested by the parties that there
was a 4.7 per cent cut in staff members’ net take home pay. Also, the UNDT erred in suggesting
that the ICSC’s efforts to correct errors in the survey are relevant to the legality of the decision.3®
Corrections apply to the next (2021) survey and not retroactively to the Appellants. The
corrections demonstrate the shortcomings of the contested decision and support tha83(th) -0.019.23950 4
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determined by the General Assembly resolutions, as well as the terms of the appointment.
Second, the post allowance element of the remuneration is a feature separate to the other

components that go to make up a salary that reflect such considerations as qualifications,

experi
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percentage, resulting in the PAM, which was implemented for all staff members at the
duty station. Existing staff members, already at the duty station before the implementation date
of the survey results, received the revised PAM together with a personal transitional allowance
(PTA) calculated from the difference between the new PAM and the existing PAM, and adjusted

every three months until it was phased out.?’

45. In the appeals now under consideration, the Appellants claim that: i) the ICSC acted
ultra vires to its statute; ii) the ICSC applied an incorrect methodology in calculating the PAM

and committed several calculation errors; and iii) the decision is in normative confli
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Merits of the appeal
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However, it is true that the subsequent General Assembly resolutions have interpreted the ICSC
in an evolutionary manner according to the practice over the years, by means of what is called an

authentic interpretation. In other words, the
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60. Moreover, the Appeals Tribunal agrees with the Secretary-General in that there am4
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General Assembly resolution 75/248 (31 December 2020):

5. Acknowledges the evolving nature of the system of administration of justice and the
need to carefully monitor its implementation to ensure that it remains within the
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requirements depend on the worker’'s performance (e.g., bonus for good performance),
sometimes on other events not subject to the worker’s acts (e.g., student grants for parents up to
a certain age of the student). In general, these types of remuneration can be removed or
otherwise adjusted, including downwards, once the circumstance which determines their

payment disappears or changes.

71. In the case at hand, the PAM is inherently changeable, depending on the circumstances
of a certain time-period and place. Although the continued existence of the allowance might not
be at stake, its nominal value or percentage amount is. This is what attracts its categorisation as
“conditional compensation” rather than the notion of “acquired rights”. The permanence of
conditional compensation in terms of figure or amount is uncertain, since it derives from a
myriad of elements that most significantly affect the cost-of-living of the Organisation’s staff in

agiven location at a particular moment.

72. This judgment should not be thought to express a conclusion that affected staff are
without the ability to influence post-adjustments because there is no jurisdiction to judicially
review the recommendatory and decision-making bodies (the ICSC and the General Assembly)
in the United Nations’ internal justice system. Those opportunities exist at the first two stages of
the post-adjustment process, that is by having input into the ICSC’s deliberations and seeking to

persuade the General Assembly.

73. Having considered all elements sub judice, the Appeals Tribunal finds that there was
no error in the UNDT’s judgment, when it concluded that there was no unlawfulness of the
Secretary-General’s decision, the effects of which were only applied prospectively. The ICSC
decisions under scrutiny are not reviewable and the Secretary-General’s exercise of mechanical
power is reviewable on narrow grounds but evinces no illegality in the present case. Moreover,
even though the UNDT erred by reviewing the decision of the ICSC on grounds of

reasonableness, the outcome of its judgment was correct. The appeal must therefore fail.

74. There is one last aspect of this litigation upon which we comment briefly. We are aware
that we have reached a decision which is apparently at odds with an earlier decision on the same
guestions reached by the International Labour Organisation’s Administrative Tribunal (ILOAT).

We will not comment on the ILOAT’s judgment because it was reached on different g
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Judgment

75. The appeal is dismissed and Judgment No. UNDT/2020/148 is hereby affirmed.
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ANNEX 1.
DOEDENS ET AL. V. SECRETARY-GENERAL

1. Doedens, Wilhelmina Josephine

2. ten Hoope-Bender, Petra Marisa
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