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THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2022-UNAT-1206

JUDGE MARTHA HALFELD, PRESIDING.

1. Before the United Nations Dispute Tribunal (UNDT or Dispute Tribunal),
Mr. Torek Farhadi challenged his non-selection for the following vacancies with the

International Trade Centre (ITC): The fixed-term position of Senior Advisor, Trade
for Sustainable D
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8. On 5 September 2018, Mr. Farhadi requested management evaluation of his non-selection
decisions which the Administration upheld on 23 October 2018.

9. On 21 January 2019, Mr. Farhadi filed his application before the UNDT contesting his

non-selection decisions.

10. On 23 December 2020, the UNDT issued Judgment No. UNDT/2020/216
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candidate noting the general nature of the written test’s subject matter and the candidates’

professional experience.

12. On 22 February 2021, Mr. Farhadi
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22. Mr. Farhadi does not establish any error by the UNDT warranting a reversal of the
Judgment. At the outset, Mr. Farhadi
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25. The UNDT was correct to find no evidence supporting Mr. Farhadi’'s claim of bias.
Contrary to Mr. Farhadi’s contention, the UNDT did not refer to the necessity to prove actual
bias. In fact, the UNDT did not dismiss the application for lack of actual proof of bias when
apprehension of bias was apparent. It rather found that Mr. Farhadi’s claims of bias entirely
lacked substance. Mr. Farhadi’s allegation of bias of his former second reporting officer, in
particular the contention that he should not have been a panel member for the temporary
position because he was also called to act as a reference for the successful candidate, is a new
claim which is not receivable. It is also without merit. There is no rule preventing a potential
referee from sitting on a selection panel. Mr. Farhadi’s claim that the second reporting officer
played an essential role in evicting Mr. Farhadi from his post at the ITC, in particular through
a management review mission report where he criticized Mr. Farhadi's work, is also
without merit. The UNDT reviewed the evidence and correctly found no grounds to support
the allegation. On appeal, Mr. Farhadi does not point out any error of fact on the side of
the UNDT in this respect. Finally, Mr. Farhadi has failed to elaborate on his contention that
there is a basis to question the Hiring Manager’s impartiality, a contention which the UNDT

found unsubstantiated.

26. Furthermore, Mr. Farhadi’s contention that his former SRO and the hiring manager
colluded to evict him from the Organization in order to avoid any accountability concerning
their alleged mismanagement of a project’s funding is again a new claim which was not
presented to the UNDT and as such it is not receivable. It is also unsupported by any evidence.
If Mr. Farhadi has evidence of fraud, he should report it using the Organization’s relevant
reporting mechanisms. Mr. Farhadi does not allege that he ever reported any fraud, and

neither does he submit any evidence of having done so.

27. Finally, Mr. Farhadi has failed to support his claim that there was institutional bias
against him and that the UNDT should have joined the present case with the challenge of the
non-renewal of his contract. The UNDT did not find it necessary to join the two cases and
Mr. Farhadi has not demonstrated how the UNDT erred in exercising its discretion
in managing the case. The two cases concern different legal questions: non-selection for two
positions in the instant case and non-renewal of appointment in UNDT Judgment
No. 2020/217. Mr. Farhadi has failed to bring any evidence of ulterior motives on the side of
the Organization concerning his non-selection and the UNDT correctly found no evidence of

bias against him involved in his non-selection.
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34. Administrative  Instruction  ITC/AI/2015/07  (Administration of Temporary
Appointments) governs the selection process for temporary posts within the ITC. Section 5.8
establishes that consultants and individual contractors, as well as interns, fellow, gratis personnel,
Junior Professional Officers and United Nations Volunteers are eligible to apply and be considered
as external candidates for any ITC job openings, at any time, subject to their meeting the relevant
eligibility requirements of the post and the competitive selection process, and to the restrictions
set out in Section 14 (regarding exceptional extension of a temporary appointment beyond the
period of 364 days).

35. Sections 3.6 and 3.7, under the heading of Evaluation, Selection and Appointment or

Assignment, provide that:

Evaluation, selection and appointment or assignment

3.6. The hiring manager will assess the candidate’s applications in order to determine
whether they are eligible, and whether they meet the minimum requirements, as well as the
technical requirements and competencies of the temporary position. Such assessment will
be undertaken through a comparative analysis of the applications. The assessment may also
include a competency-based interview and/or other appropriate evaluation mechanisms,
such as written tests, work sample tests and assessment centres. Following a competitive
process, the Executive Director on recommendation from the Division Director shall make
the selection decision. The Executive Director has delegated the authority to make the
selection decision to the Head of Recruitment.

3.7. When a candidate has been selected, he/she shall be offered the respective
appointment, which for external candidates will be subject to satisfactory reference checks
to be completed by the hiring manager and retained in their records. HR may verify that
checks have been completed. Such reference checks shall include, at a minimum,
verification of the highest required academic qualification(s) and record with the last
employer. Once such reference checks are completed to the satisfaction of the hiring
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consultant and thus should have been treated as an external candidate, was not subject to the

mandatory vetting procedure, as required by Sections 3.7 and 5.8 of ITC/Al/2015/07.

37. The Appeals Tribunal notes that Mr. Farhadi’s conclusion is not thoroughly considered.
The mere indication by the Hiring Manager of the fact that “[b]oth candidates have worked with
women and trade previously” under the rubric “Reference check” is not sufficient to conclude that
there were no actual reference checks. More importantly, as discussed above, the reference checks
normally take place only once the selection has been concluded, and in the present case,
Mr. Farhadi was not selected. This would be enough to dismiss his argument, not to mention
that this claim was only raised for the first time on appeal, which is not admissible under the

Appeals Tribunal’s jurisprudence.®

38. Also raised for the first time at the appeals level is the claim of evidence having
been tampered with by the Secretary-General. In this regard, even if the Appeals Tribunal were
to examine this new argument, it would be satisfied with the explanation provided by the
Secretary-General in his answer to the appeal, namely that it was simply a matter of how both
documents had been printed, in lighter or darker colour, so as to permit the reader to be able to

discern the text of “Reference check” in a coloured box. The fact that both allegedl 2-b
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40. Following the sequence of the aforementioned alleged procedural irregularities which in
reality did not exist, Mr. Farhadi also attacks the substance of the selection exercise, particularly
since he contends that the UNDT erred in fact and law in assessing the existence of impartiality
and bias of the Hiring Manager, and of Mr. Farhadi’s then SRO, the Chief of SIVC. Mr. Farhadi

maintains that, following a pre-screening phase, he was further assessed in the form of a written
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of a case and do justice to the parties. The Appeals Tribunal will not interfere lightly
with the broad discretion of the UNDT in the management of cases.

44. The two cases filed in 2017 and 2019, respectively, indeed concern two different legal
matters: the non-renewal of a fixed-term appointment and the non-selection for two other
positions. Contrary to what Mr. Farhadi contends, the UNDT did not err in rejecting

Mr. Farhadi’s request to have both cases decided jointly.

45, While any allegation of bias or ulterior motive of the contested administrative decisions
should have been proven, this was not the case here. The UNDT did not err when it found that
Mr. Farhadi did not present any evidence of ulterior motive in the selection exercise for the

temporary post.’

46. Therefore, the fact that one member of the panel had participated in the report did not
impede his/her participation in the panel during the selection exercise. The facts indeed indicate
that the selection process proceeded according to the applicable guidelines and policies. The
selection panel was properly constituted and there is no evidence of bias or ulterior motive.
Having failed to persuade the Appeals Tribunal of any error in the UNDT Judgment, the appeal

must be dismissed.

7Impugned Judgment, paras. 23 and 25. In Judgment No. 2022-UNAT-1203, the Appeals Tribunal held
that the UNDT was correct in finding that the Administration provided enough evidence to support the
finding that the non-renewal of Mr. Farhardi’'s appointment was based on budgetary grounds.
Specifically with regard to the Management Review Mission Report, the Appeals Tribunal held that,
despite the criticism of Mr. Farhadi’s performance in the report, the underlying fact was still the limited
available funding for the project.
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Judgment

47. The appeal is dismissed and Judgment No. UNDT/2020/216 is affirmed.

Original and Authoritative Version: English

Dated this 18t day of March 2022.

(Signed) (Signed) (Signed)
Judge Halfeld, Presiding Judge Sandhu Judge Murphy
Juiz de Fora, Brazil Vancouver, Canada Cape Town, South Africa
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