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University degree in international law with specialization in law of the sea”.? Candidates were

not, however, asked to submit documentary evidence of their educational qualifications.

7. Applications were considered initially by the ITLOS Appointment and Promotion
Board (APB). The APB recommended to the ITLOS Registrar (the Registrar) five candidates,
including Mr. Savadogo, for advancement in the appointment process. Two of the five
candidates recommended were current ITLOS staff (including Mr. Savadogo) and so it was
decided that evaluation of the written tests would be outsourced for independent evaluation.
These recommendations were endorsed by the Registrar and in turn referred to the President
of the Tribunal (the President). Following the President’s endorsement of the shortlisted
candidates, they were considered by the Tribunal at its 46th Session on 28 September 2018.
The Tribunal approved the list, directed interviews of the five candidates and authorised the
President to select the successful candidate. With the withdrawal of one shortlisted candidate
in circumstances referred to later, the remaining four underwent a written test and, thereafter,
interviews.4 This process followed ITLOS Administrative Instruction ITLOS/AI/2017/05

(Procedure for the selection of candidates for vacant posts).

8. The four remaining candidates took a written test on 4 December 2018. Interviews
took place on that same day for three of the candidates, and on 6 December 2018, for
Mr. Savadogo. First interviews were conducted by the Registrar and the Deputy Registrar, and

second interviews were conducted by the President.

9. There were three questions i
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26. The JAB observed that the report of the APB did not contain an assessment of the
gualifications of the candidates, but rather a listing of qualifications. Although the Registrar
stated that the APB had discussed the qualifications of the candidates, no written record of this

discussion was provided to the JAB.1¢

27. The JAB noted that one of the shortlisted candidates had no educational qualifications
involving the law of the sea, which “raise[d] serious doubts as to whether the evaluation of the
applications considering the education requirements of the vacancy announcement were
properly carried out”.” The JAB also observed that the information about the coursework
taken by the selected candidate in his Master’s program seemed to be gathered in response
to the JAB’s request and was not available or considered by the APB when it evaluated

the candidate.

28. The JAB concluded that the record did not indicate that the evaluation of the candidates
against the requirements of the vacancy announcement was properly carried out. However,
given the evidence submitted to the JAB, the JAB concluded that if a proper evaluation had
been undertaken, the four shortlisted candidates who took the written test and were

interviewed would not have changed.!8

29. The JAB next turned to Mr. Savadogo’s claim that there had been no comparative
analysis of the candidates. Mr. Savadogo’s view was that even if he had not had the highest
written test score, he fulfilled the vacancy requirements to a greater degree than the other

candidates. The JAB considered that the Selection Memorandum, which summarised the
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42. Mr. Savadogo rejects the JAB’s determination that “specialization in the law of the sea”
does not have a fixed definition. He avers that the term “specialization” does indeed have a fixed
definition in the context of a university degree. He submits that the words must be interpreted in
light of their ordinary meaning, and that the phrase “unequivocally refers to an advanced degree

in international law focused in the field of the law of the sea”.

43. Mr. Savadogo submits that the JAB erred by allowing that “specialization in the law of the
sea” could encompass “some evidence of study of the law of the sea” or “education qualifications
involving the law of the sea”. He argues that the phrase in the VA unequivocally means that the

university degree was “focused on the law of the sea” as the primary subject.

44, Mr. Savadogo argues that the JAB erred in finding that the Registrar had discretion to
determine what counts as “specialization” so long as it was within reasonable bounds. He contends
that the phrase “university degree with specialization in the law of the sea” is an impersonal and

objective criterion.

45, Mr. Savadogo points out that the Appeals Tribunal as previously opined in the 2023 UNAT
Judgment that the ITLOS may not change the rules of the game during a recruitment procedure.26
He claims that this rationale applies mutatis mutandis to the present appeal, because the

interpretation of “specialization of the law of the sea” was changed from its objective meaning.

46. Mr. Savadogo submits that he was the only candidate who met the requirement of holding
an advanced university degree with a specialization in the law of the sea. Moreover, his
experience as a senior Legal Officer in charge of the Legal Office for more than 10 years was

completely disregarded.

47. Mr. Savadogo submits that the JAB erred in both fact and law in holding that he was fully
and fairly considered for the post. He argues that the Selection Memorandum was not an overall
comparison and reasoned assessment of the candidates. Mr. Savadogo notes that this

memorandum does not refer to the objective criteria of the academic qualification.

48. Mr. Savadogo points out that the Selection Memorandum discussed an unpublished
requirement, namely, which candidate had passed the LPE for French and English. Mr. Savadogo

argues that passing the LPE for either language was not a criterion in the VA.

26 2023 UNAT Judgment, para. 99.
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63. The Registrar submits that Mr. Savadogo’s complaints about lack of career progression are
a result of being recruited at a high-level (P-4) in a small organization of only 38 staff members,
which can necessarily offer limited career advancement opportunities. There are 20 posts in the
General Service category and 16 in the Professional category (with only two posts at the P-5 level),

one D2 (Deputy Registrar) and one Assistant Secretary-General (Registrar).

64. The Registrar submits that the JAB did not err in fact or in law in finding that the
recruitment process and the contested decision were lawful.

65.
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75. The Registrar submits that given that the JAB correctly concluded that the decision in
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unrelated appeals we have considered recently, this mistakes the nature of an appeal. An
appeal is a review to ascertain whether the first instance tribunal’s decision was erroneous
rather than being a general/de novo reconsideration of the case. Further, it would be contrary
to the statutory scheme, which requires that any oral evidence that the Appeals Tribunal may
consider should be given before the first instance tribunal (i.e., in this case, the JAB) and would
thus require a remission of the case to it.

83. This is a well-documented case,
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87. A student’s “advanced” university degree may focus on one or more areas of
specialization, that is discrete topics or areas of international law that are focussed on in greater

detail than others so that it may be said that it or they are the student’s “specialization(s)”.

88. Both Mr. Savadogo and the successful candidate held the threshold academic
qualifications required to be considered for the post, albeit by different means. It was not, as
Mr. Savadogo appears to contend, a case that his academic qualifications being superior, he
should have been appointed.

89. As did the JAB, we too find it surprising that ITLOS did not seek confirmation that the
applicants in fact held the academic qualifications required, including the specialization
requirements, as part of the initial screening and shortlisting process. Nevertheless,
subsequent forensic considerations of these criteria confirm that both applicants met the
minimum gatekeeping standard. In particular, the successful candidate held a Master’s degree
in which he had specialized in the law of the sea. With different qualifications, so too did
Mr. Savadogo. The selection was not based on a comparison of their academic profiles. Once
they each satisfied this threshold requirement, the comparison of the candidates moved on to

other considerations.

Language fluency

90. Mr. Savadogo’s case is that, although unannounced in the VA, ITLOS nevertheless took
account of the successful candidate’s linguistic qualification to differentiate him from
Mr. Savadogo. Passing the LPE in French and/or English was not, however, a mandatory
minimum qualification, as was the academic degree requirement. Rather, it was one of a range
of relevant criteria that could impact the preference for one candidate over another, as no
doubt were other factors including the results of the written tests and the personal interviews.
ITLOS is a bilingual organisation and an ability to communicate in both of its official languages
was clearly relevant to a broader assessment of candidates’ suitability, as would have been, for
example and in his favour, Mr. Savadogo’s long experience with ITLOS. This ground of the

appeal does not avail Mr. Savadogo’s case.
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be studied in some greater depth than others, a requirement that both Mr. Savadogo and the

selected candidate met.

97. We do not accept that Mr. Savadogo was the only candidate who surpassed the

academic gatekeeping qualification for the reasons already set out.

98. Nor do we agree that the JAB can be said to have ignored or under-
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