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6. 8SRQ�MRLQLQJ�81'3��0U��2¶%ULHQ�UHPDLQHG�WKH�PDMRULW\�VKDUHKROGHU�LQ�&06�3   

7. At the time of the material events, he served as Regional Technical Adviser, Bureau for 

Policy and Programme Support (BPPS), Istanbul Regional Hub of UNDP, working in the field of 

climate change mitigation.4  In this role, he secured funding for projects from the Global 

Environment Facility (GEF) and the Green Climate Fund (GCF), and supported the 

implementation of related projects through various implementation partners.  His portfolio of 

projects on climate change mitigation primarily involved the energy sector and included projects 

relating to emissions, trading, and sustainable energy. 

8. ,Q�������0U��2¶%ULHQ�EHFDPH�WKH�VROH�'LUHFWRU�RI�&06�5  The business of CMS included 

trading carbon credits in New Zealand and internationally, advisory services including carbon 

assessments and carbon offsetting for companies in New Zealand, and private investments in 

projects with returns from carbon credits.6 

9. Apart from the events that are the subject of the present case, in Spring 2018, various staff 

PHPEHUV�PDGH�DOOHJDWLRQV�WKDW�0U��2¶%ULHQ�KDG�YLHZHG�VH[XDOO\�H[SOLFLW�LPDJHV�RQ�KLV�VPDUWSKRQH�

during a workshop held on 27 March 2018 in Paris.7  Based on those allegations, OAI launched an 

investigation and found the allegations substantiated.8  However, on 18 October 2019, the 

Administration decided that there was insufficient evidence to charge him with misconduct.9  On 

6 January 2020, the Director of OAI decided that an independent review of that investigation, as 

requested by 0U��2¶%ULHQ, was not warranted.10  The UNDT dismissed his application contesting 

that decision of the Director of OAI.11  The Appeals Tribunal later affirmed the UNDT Judgment.12 

 
3 Impugned Judgment, para. 48. 
4 Ibid., para. 75. 
5 Ibid., para. 48. 
6 Ibid., para. 76. 
7 John OôBrien v. Secretary-General of the United Nations (OôBrien I), Judgment No. 2023-UNAT-1313, 
para. 3.  
8 Ibid.��SDUDV����DQG�����$W�WKH�WLPH�RI�WKDW�LQYHVWLJDWLRQ��0U��2¶%ULHQ�VXEPLWWHG�D�UHTXHVW�IRU�SURWHFWLRQ�
against retaliation to the UNDP Ethics Office based on him having raised allegations of corruption with 
regard to the UNDP Global Environment Facility (GEF) in 2017 (OôBrien I Judgment, op. cit., para. 4) 
but the Director of the UNDP Ethics Office informed him that a prima facie case of retaliation was not 
supported (ibid., para 5).  
9 OôBrien I Judgment, op. cit., paras. 7 and 25. 
10 Ibid., paras. 8-9. 
11 OôBrien v. Secretary-General of the United Nations, Judgment No. UNDT/2021/166; see also OôBrien 
I Judgment, op. cit., para. 9. 
12 OôBrien I Judgment, op. cit., para. 33. 
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final version of the proposal submitted to the Ports Authority.18  That version had no reference to 

him.  The CEO of the Ports Authority provided the investigators with the final proposal submitted 

by CMS, which ZDV�GLIIHUHQW�IURP�WKH�RQH�SURYLGHG�E\�0U��2¶%ULHQ��LW�LQGLFDWHG�KLP�as the contact 

person and was signed by him. 

15. By the first charge letter dated 26 October 2021, the Assistant Secretary-General (ASG), 

Assistant Administrator and Director (AAD), Bureau for Management Services (BMS), UNDP, 

informed 0U��2¶%ULHQ that he was being charged on the four counts of misconduct.19  During the 

review of his comments, OAI discovered an error in its forensic examination of his UNDP-issued 

laptop, re-extracted data using additional forensic tools, and prepared a supplementary forensic 

report dated 25 January 2022.20  By the updated charge letter dated 10 February 2022, addressing 

count one, the ASG informed 0U��2¶%ULHQ that the updated evidence was sufficient to maintain  

the charge.21 

16. 2Q����0DUFK�������0U��2¶%ULHQ�ZDV�LQIRUPHG�RI�WKH�FRQWHVWHG�GHFLVLRQ�22  In the Sanction 

Letter, the Associate Administrator, UNDP, noted that he had breached (i) Staff Regulation 1.2(q) 

and paragraphs 7 and 9 of the UNDP ICT Policy23 in count one; (ii) Staff Regulations 1.2(o) and 

1.2(p) and Staff Rules 1.2(s) and 1.2(t) in count two; (iii) Staff Regulation 1.2(m) and Staff Rule 

1.2(q) in count three; and (iv) Staff Regulation 1.2(b) in count four.24   

17. )LQGLQJ�WKDW�0U��2¶%ULHQ¶V�DGPLVVLRQV�ZHUH�OLPLWHG�DQG��LQ�VRPH�FDVHV��LQFRQVLVWHQW�DQG�

that he had not shown to appreciate the seriousness of his misconduct, the Associate Administrator 

UHMHFWHG�0U��2¶%ULHQ¶V�FODLPV�WKDW�WKH�LQIUHTXHQF\�RI�DFFHVVLQJ�WKH�ZHEVLWHV�LQ�TXHVWLRQ��WKH�ODFN�RI�

harm caused by accessing such websites, his apol047>20<00 web 
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Office.31  Even if the advice from July 2009 were correct, he should have sought additional advice 

in 2016 when his standing in CMS changed and he became its sole Director, thus rendering void 

his former resignation.  However, he did not. 

23. )XUWKHU�WR�0U��2¶%ULHQ¶V�DFWLYLWLHV� LQ�UHODWLRQ�WR�166��WKH�81'7�IRXQG�WKDW�KH�KDG�QRW�

denied them.32  He executed those activities as a Director of the company. 

24. Concerning his alleged participation through CMS, in a commercial venture to establish a 

EUR 2,000,000 solar energy project in Ukraine, the UNDT found that the alleged misconduct was 

not established by clear and convincing evidence.33 

25. On the last outside activity, the 81'7� QRWHG� WKDW� 0U�� 2¶%ULHQ¶V categorization of the 

decision to visit Rarotonga as an error of judgment did not negate that he had participated in the 

successful bid of CMS to carry out a carbon assessment for the Ports Authority, and in the 

subsequent carbon assessment.34  The charges were proved by clear and convincing evidence. 

26. Turning to count three, the UNDT held that there was an overlap between 0U��2¶%ULHQ¶V�

UNDP portfolio and his outside activities.35  His dual roles of Director/majority shareholder in 

CMS and of Regional Technical Advisor performing functions on climate change mitigation in 

UNDP could reasonably be perceived as problematic by a neutral observer in that he might have 

XVHG�KLV�RIILFH�IRU�SHUVRQDO�RU�WKLUG�SDUWLHV¶�JDLQ�36  

27. In respect of FRXQW�IRXU��WKH�81'7�IRXQG�WKDW�0U��2¶%ULHQ¶V�RUDO�HYLGHQFH�DW�WKH�KHDULQJ�

contradicted his earlier explanation about the content of his statements made to the OAI 

investigators.37  His explanations were not credible.  The statement of the CEO of the Ports 

$XWKRULW\�VXSSRUWV�WKH�IDFW�WKDW�0U��2¶%ULHQ�PHW�KLP�LQ�WKH�FRQWH[W�RI�WKH�FDUERQ�DVVHVVPHQW���7KH�

CEO of the Ports Authority had no reason to lie, and his evidence was therefore credible.  

Concerning the allegation that 0U��2¶%ULHQ provided a false document to the investigators, it was 

 
31 5HIHUULQJ�WR�LWV�ILQGLQJ�WKDW�0U��2¶%ULHQ�KDG�QRW�GHFODUHG�WKH�IXOO�H[WHQW�RI�KLV�VKDUHKROGLQJ�LQ�&06��
the UNDT noted that any advice he received based on incomplete information could not be blamed on 
the Organization. 
32 Impugned Judgment, paras. 63-66. 
33 Ibid., para. 61. 
34 Ibid., paras. 67-69. 
35 Ibid., paras. 74-79. 
36 7KH� 81'7� QRWHG� WKDW� 0U�� 2¶%ULHQ¶V� SDUWLFLSDWLRQ� LQ� WKH� VXFFHVVIXO� ELG� RI� &06� IRU� WKH� FDUERQ�
assessment for the Ports Authority, during which his biography and role at UNDP were displayed, was 
a graphic illustration of such conflict. 
37 Impugned Judgment, paras. 81-87. 
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and the supporting documentation and was given the opportunity to comment on the allegations 

and provide countervailing evidence, and his comments were duly considered. 

Procedure before the Appeals Tribunal 

31. On 1 December 2023, Mr. 2¶%ULHQ filed an appeal of the impugned Judgment with the 

Appeals Tribunal, to which the Secretary-General filed an answer on 9 February 2024. 

Submissions 

Mr. O’Brien’s Appeal 

32. 0U��2¶%ULHQ�UHTXHVWV�WKH�$SSHDOV�7ULEXQDO�WR�UHYHUVH�WKH�LPSXJQHG�-XGJPHQW�DQG�RUGHU�

the following remedies: acknowledgement and a letter of apology from the Secretary-General;41 an 

Agreed Separation Agreement including an indemnity in the amount of 50 per cent above what 

would be paid in accordance with Annex III to the Staff Regulations, or compensation in the 

equivalent amount; compensation for all his legal fees; compensation LQ�WKH�DPRXQW�RI�WZR�\HDUV¶�

net base salary for abuse of process and moral damage; and removal of adverse material from his 

Personal File.  He also seeks a ILQGLQJ�E\�WKH�$SSHDOV�7ULEXQDO��³DFFHSWDQFH´��WKDW�KH�GLG�QRW�PDNH�

a false statement or provide a false document to OAI. 

33. 0U��2¶%ULHQ�DUJXHV�WKDW�WKH�81'7�IDLOHG�WR�FRQVLGHU�PXOWLSOH�SURFHGXUDO�LUUHJXODULWLHV�DQG�
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his own forensic analysis, despite multiple requests.  Third, the bias of the Secretary-General and 

RI�WKH�81'7�LV�DSSDUHQW�LQ�DFFHSWLQJ�WKH�2$,¶V�UHSHDWHG�DWWHPSWV�WR�LQWHUYLHZ�KLV�JLUOIULHQG��D�

terminally-ill person, in a hospital which amounted to intrusive, disgusting, repugnant harassment 

and unacceptable bullying. 

35. Construing that the charges about watching the inappropriate video content in the office 

ZHUH�XVHG�DV�D�UHDVRQ�IRU�WKH�VDQFWLRQ�RI�VHSDUDWLRQ��0U��2¶%ULHQ�FRQWHQGV�WKDW�WKH�GLVFLSOLQDU\�

measure imposed for count one was disproportionate.43  Despite the mistake in the original charge, 

the discovery of links to inappropriate websites was still used as one reason to justify separation.  

The Secretary-
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The Secretary-General’s Answer  

38. The Secretary-General requests the Appeals Tribunal to dismiss the appeal and affirm the 

impugned Judgment. 

39. The Secretary-General argues that the UNDT correctly determined that the disciplinary 

PHDVXUH�ZDV� ODZIXO�� �0U��2¶%ULHQ�KDV�QRW�HVWDEOLVKHG�DQ\�HUURUV�ZDUUDQWLQJ�UHYHUVDO�RI� WKH�

impugned Judgment.  His arguments are a mere repetition of what was considered by  

the UNDT. 

40. The Secretary-*HQHUDO�VXEPLWV�WKDW�WKH�81'7�GLG�QRW�HUU�LQ�ILQGLQJ�WKDW�0U��2¶%ULHQ¶V�

due process rights had been respected during the investigation.  A previous 2018 OAI 

LQYHVWLJDWLRQ� LV� XQUHODWHG� WR� WKH�SUHVHQW� SURFHHGLQJV�� � 0U�� 2¶%ULHQ� GLG� QRW� PDNH� D� IRrmal 

request for protection against retaliation with respect to any action in relation to the 2019 OAI 

investigation, nor has he submitted any relevant evidence showing that the 2019 investigation 

was improper or biased or that there was malicious reporting against him.  Moreover, the 

additional forensic examination shows the extent of the fact-finding efforts and the absence of 

a predetermined conclusion.  There is no evidence on the record of him requesting an 

opportunity to conduct his own forensic examination of his UNDP-issued laptop. 

41. The Secretary-General contends that tKH�81'7¶V�ILQGLQJ�WKDW�0U��2¶%ULHQ had made 

contradictory statements on his use of the UNDP-issued laptop GRHV�QRW�LQYDOLGDWH�WKH�81'7¶V�

conclusion that there was clear and convincing evidence of improper use.  Furthermore, he 

admitted viewing the inappropriate material while he was off-duty. 

42. The Secretary-General submits that the UNDT did not err in finding that UNDP had 

HVWDEOLVKHG�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�0U��2¶%ULHQ�KDG�HQJDJHG�LQ�XQDXWKRUL]HG�

outside activity.  Even if this evidence were to show that he had disclosed his interest in CMS 

to his prospective supervisor, witness A, in 2009, this would not exempt him from his 

obligation of seeking the required authorization.  An investment by NSS denotes a business 

activity, which means that NSS was not dormant. 

43. The Secretary-General argues that the 81'7�GLG�QRW�HUU�LQ�ILQGLQJ�WKDW�0U��2¶%ULHQ¶V�

involvement in CMS gave rise to a potential conflict of interest.  There is nothing in $¶V�ZLWQHVV�

statement or other evidence on record to support the assertion that witness A, his supervisor, 
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or OHR told him that there was no conflict of interest or that there was no need to speak to the 

Ethics Office.  An e-mail submitted as additional evidence should not be admitted or considered.46 

44. The Secretary-General maintains that the UNDT did not err in finding that it had been 

established that 0U��2¶%ULHQ�KDG willingly made false statements or provided false documents 

to OAI investigators.  His arguments are misleading as they fail to distinguish between the 

November 2018 trip47 and the 2019 trip to Rarotonga, and between the 30 August 2018 

proposal and the 31 August 2018 proposal to the Ports Authority.48 

45. The Secretary-General contends that the UNDT did not err in its determination on the 

proportionality of the disciplinary measure.  Massah 
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participated in the directorship of NSS that was an active company at the relevant time of 

events.  Mr. O¶Brien¶s arguments are, therefore, misplaced. 

Whether the UNDT erred in determining that the established facts amounted to misconduct 

66. Out of the four counts of established conduct, Mr. O¶Brien challenges three as 

constituting misconduct.  This goes to counts two, three and four.  We shall review each of 

these challenges below. 

(i) The unauthorized outside activities 

67. Mr. O¶Brien maintains that he resigned from the directorship of CMS in 2009 before 

joining UNDP.  He further contends that his activity in CMS as a non-Executive Director was 

subsidiary to his passive investments in the company, and as such, it was permissible for him 

to undertake such activity that does not qualify as an unauthorized outside activity.  

68. We recall that Staff Regulation 1.2 reads, in relevant part:53 

Outside employment and activities  

(o) Staff members shall not engage in any outside occupation or employment, whether 

remunerated or not, without the approval of the Secretary-General;  

(p) The Secretary-General may authorize staff members to engage in an outside occupation 

or employment, whether remunerated or not, if:  

(i) 7KH�RXWVLGH�RFFXSDWLRQ�RU�HPSOR\PHQW�GRHV�QRW�FRQIOLFW�ZLWK�WKH�VWDII�PHPEHU¶V�RIILFLDO�

functions or the status of an international civil servant; 

(ii) The outside occupation or employment is not against the interest of the United Nations; 

and 

(iii) The outside occupation or employment is permitted by local law at the duty station or 

where the occupation or employment occurs[.] 

69. In the same vein, Staff Rule 1.2 provides, in relevant part:54 

Outside employment and activities  

(s) Staff members shall not engage in any outside occupation or employment, whether 

remunerated or not, without the approval of the Secretary-General.  

 
53 Secretary-*HQHUDO¶V�%XOOHWLQ�67�6*%���������6WDII�5HJXODWLRQV�DQG�5XOHV�RI�WKH�8QLWHG�1DWLRQV�� 
54 Ibid. 
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is the New Zealand Companies Register website that listed Mr. O¶Brien as the sole Director of 

CMS after 2016.  The second is a draft contract of CMS to the Ports Authority dated 30 August 

2018, signed by Mr. O¶Brien.  This fact was not denied by him.  Rather, he admitted that, in 

signing that document, KH� PDGH� ³D� PLVWDNH� RI� MXGJPHQW´�� � In any event, in doing so, Mr. 

O¶Brien had in fact admitted that, at the relevant time of events, he was the Director of CMS 

which was an active company.  This fact is supported by a third piece of evidence.  In his 

testimony before the UNDT, witness K stated that, to his knowledge, Mr. O¶Brien as the major 

shareholder of CMS, and other minor shareholders were managing the company after .¶V 

resignation.56  Taken cumulatively, the evidence strongly suggests that Mr. O¶Brien was 

managing CMS from 2016 upwards.  We find that the UNDT did not err when it found that 

such activity constituted misconduct which overrides all other arguments related to the role of 

non-Executive Director.  

(ii) The conflict of interest 

77. Mr. O¶Brien contends that the UNDT erred when it considered that there was an 

overlap of his activities with CMS and his functions at the UNDP.  He claims that there was 

absolutely no overlap as CMS was operating in forestry and carbon credits, and was established 

in New Zealand where the UNDP does not have an office.  He maintains that, as such, the 

geographical and material scope of &06¶V activities had nothing to do with those of GEF and 

GCF. 

78. We recall that Staff Regulation 1.2 provides, in relevant part:57 

Conflict of interest 

�P�� $� FRQIOLFW� RI� LQWHUHVW� RFFXUV� ZKHQ�� E\� DFW� RU� RPLVVLRQ�� D� VWDII� PHPEHU¶V� SHUVRQDO�

interests interfere with the performance of his or her official duties and responsibilities or 

with the integrity, independence and impartiality required by the staff memEHU¶V�VWDWXV�DV�
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proportionality of the sanction imposed according to one count, possibly the least grave, of the 

established counts of which he was accused. 

98. The fact that Mr. O¶Brien did not join the team involved in the travel to Rarotonga in 

November 2018 cannot be considered as a mitigating factor.  For the staff member to abstain 

from engaging in an unauthorized activity is mere compliance with his or her duties, for which 

he or she need not to be commended.  Therefore, it was the normal course of action for  

Mr. O¶Brien to excuse himself from such outside activity.  As such, we disagree with  

Mr. O¶Brien¶s characterization of that fact as a mitigating factor.0.00000912 0 612 792 re
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Judgment 

106. 0U�� 2¶%ULHQ¶V� DSSHDO� LV� dismissed, and Judgment No. UNDT/2023/110 is  

hereby affirmed. 
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