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11. On 28 September 2020, the Director of UNRWA Affairs, Jordan, approved the Agencyis
request for equivalency determination of candidates 5 and 6, as well as the recommendation of the

interview panel that they be appointed to the vacant posts of CAO.10

12. On 25 November 2020, Mr. Al-Thaher was notified by letter that he had not been selected
for the position.!!

13. On 9 December 2020, Mr. Al-Thaher requested a review of the contested decision.’2 On
13 January 2021, the Director of Health of UNRWA responded to Mr. Al-Thaheris request,
concluding that the selection exercise had been conducted in accordance with the legal framework

of the Agency and upholding the contested decision.!3

14. On 1 February 2021, Mr. Al-Thaher filed an application with the UNRWA Dispute Tribunal
challenging the contested decision.

Impugned Judgment

15. On 30 November 2023, the UNRWA Dispute Tribunal issued the impugned Judgment.
On the merits of the case, the UNRWA DT found that the Agency improperly shortlisted candidates
that did not meet educational requirements, including the two recommended candidates 5 and 6.
The UNRWA DT held that fionce the Agency elected to require advanced university degree,
candidates with only a bacheloris degree could only be shortlisted on an equivalency basiso.
Relying on UNRWA Area Personnel Directive No. A/4/Part 11/Rev.7/Section | (PD A/4), the
UNRWA DT highlighted that ficandidates can be considered on an equivalency basis in only two
cases: (1) if an insufficient number of candidates (approximately five or less) meet the minimum
VA requirements for shortlisting, or (2) if an insufficient number of candidates remain after any
later stage of the recruitmentd.’> Therefore, in the present case, it held that the Agency had no
discretion to shortlist four additional candidates who did not meet all the VA requirements, since

24 candidates meeting all the criteria had already been shortlisted.

10 |bid. See also Grading and equivalency determination form approved on 28 September 2020.

11 Letter dated 25 November 2020 from the Human Resources Department of UNRWA, JFO to
Mr. Al-Thaher.

12 Request for decision review dated 9 December 2020.

13 Decision review dated 13 January 2020. We note that the year indicated is 2020. This appears to be
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16. The UNRWA DT then addressed Mr. Al-Thaheris contention that his interview started
17 minutes late, resulting in a loss of 30% of his scheduled time. The UNRWA DT concluded that
Mr. Al-Thaher did not provide clear and convincing evidence that he received less time than
scheduled for the interview, nor that this impacted his ability to perform successfully.’6 The

UNRWA DT also rejected all of Mr. Al-Thaherts other allegations of procedural errors.'”

17. The UNRWA DT then examined Mr. Al-Thaheris allegations of bias. It dismissed his
argument that the Director of UNRWA Affairs, Jordan was biased against him, finding that the
evidence he submitted did not establish a conflict of interest but indicated a workplace
disagreement.’®8 Moreover, although the UNRWA DT found some evidence that the recruitment
process was biased in favor of candidate 5, it held that Mr. Al-Thaher failed to provide clear and
convincing evidence that candidate 5 fiwas shortlisted despite being ineligible because he was, in
fact, a favoured candidate for the posto.'®

18. Therefore, the UNRWA DT concluded that had candidates 2, 4, 5 and 6 not been
improperly shortlisted, Mr. Al-Thaher would have had a significant chance of being selected for
the position, as only he and candidate 3 would have passed the written test and proceeded

to interviews.20

19. On this basis, the UNRWA DT rescinded the contested decision. With regard to the
alternative compensation in lieu of rescission, the UNRWA DT set it at JOD 1,494. In determining
the appropriate amount of compensation, the UNRWA DT provided the following reasoning:2

[H]ad
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salary. The monthly salary difference was thus JOD 498. In view of all these considerations,
and in light of its broad discretionary authority the Tribunal considers JOD 1,494 to be an
appropriate amount of compensation, representing approximately one-fourth of the salary
difference for one year.

20. Last, the UNRWA DT rejected Mr. Al-Thaheris request for moral damages, finding that
there was insufficient evidence to establish that he suffered compensable harm.22 It also rejected
his requests for an official apology from the Agency and for possible action to

enforce accountability.23
Procedure before the Appeals Tribunal

21. On 16 January 2024, Mr. Al-Thaher filed an appeal against the impugned Judgment, to
which the Commissioner-General responded on 15 March 2024.

Submissions
Mr. Al-Thaher’s Appeal

22. Mr. Al-Thaher requests the Appeals Tribunal to reverse the impugned Judgment to the
extent of the award in the sum of JOD 1,494 as compensation in lieu of rescission of the contested
decision and instead award the amount of JOD 17,928. He also requests the Appeals Tribunal to
order the Agency to pay him JOD 14,000 for fifinancial loss relating to retirement indemnitieso.4

23. Mr. Al-Thaher submits that the UNRWA DT erred in law and in fact in its calculation of
the compensation in lieu of rescission, resulting in an amount that is fiunjust and inadequate

considering all the circumstances of the caseo.

24. In this regard, Mr. Al-Thaher first contends that the UNRWA DT erred in law by limiting
the length of his tenure for the position to one year, despite it being an FTA. He argues that this
conclusion is not supported by any evidence, asserting that, pursuant to Appeals Tribunal

jurisprudence, the UNRWA DT was obligated to demonstrate the basis for its compensation

22 |pid., para. 58.
23 |bid., paras. 59-61.
24 Appeal form.
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The Commissioner-General’s Answer

28. The Commissioner-General requests the Appeals Tribunal to dismiss the appeal and affirm

the impugned Judgment.

29. The Commissioner-General submits that Mr. Al-Thaher failed to establish any reversible
error in the impugned Judgment warranting the intervention of the Appeals Tribunal. In this
regard, the Commissioner-General observes that it fiis not sufficient for an appellant to state that
he or she disagrees with the outcome of the case or repeat the arguments submitted before the
[UNRWA] Dispute Tribunalo.?

30. The Commissioner-General specifically contends that the UNRWA DT did not commit
reversible error when determining the amount of compensation in lieu of rescission. On the
contrary, the Commissioner-General asserts that the UNRWA DTis findings were well-reasoned
and that it fiproperly and sufficiently addressed how it arrived at its award of compensation in lieu
of rescission for one of the two available postso.

31 The Commissioner-General argues that the UNRWA DT appropriately limited the
compensation in lieu to the one-year probationary period. The Commissioner-General submits
that Mr. Al-Thaheris reliance on Faten Hatim Al Dawoud is misplaced, noting that the facts and
circumstances of that case differ significantly from those in the present case.?® Specifically, the
Commissioner-General highlights that, in the present case, among the six candidates interviewed,
three performed better than Mr. Al-Thaher in terms of competencies. In contrast, in Faten Hatim
Al Dawoud, there was no evidence suggesting that the Agency would have deemed Ms. Al Dawoud
unsuitable for the position she applied for during the probationary period. In any event, the
Commissioner-General notes that Mr. Al-Thaheris claim that the amount of compensation should
have been calculated over a period of three years (i.e., 36 months) is, at most, inaccurate. Indeed,
the Commissioner-General further observes that Mr. Al-Thaher would have served in the position
for a maximum of 34 months, as he retired effective 12 November 2023, the date on which he

reached retirement age.

32. The Commissioner-General highlights that, as correctly held by the UNRWA DT in the

impugned Judgment, in non-selection cases, several factors, including, inter alia
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he contends that the UNRWA DT failed to consider his claim for retirement benefits, which

should reflect the rescission of the contested decision.
36. For the sake of clarity, we shall address each of these claims separately below.
Did the UNRWA DT err in fact or in law in its award of compensation in lieu?

37. Mr. Al-Thaher contends that the UNRWA DT erred in two respects
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addressees. They give practical advice to UNRWA management personnel while they undertake
their professional duties.3! They are subject and subordinate to relevant rules and regulations and
to contractual rights and obligations. While such guidelines may be, in some circumstances, a
helpful interpretative tool, and/or useful in understanding administrative practice, these issuances
are not binding and cannot modify or supplement the rights and obligations specifically provided

for under formal regulations, rules, directives, and policies.

41. As expressed under its main title, the Guidelines of PD A/4 represent

11 0of 18



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2024-UNAT-1506

12



THE UNITED NATIONS A



THE UNITED NATIONS APPEALS TRIBUNAL

Judgment No. 2024-UNAT-1506

resignation.t These reasons may also include the termination of service for unsatisfactory
performance following the probationary period. It follows that the probationary period is one
of the possibilities that should normally be considered when setting the amount of
compensation in lieu. This does not mean that the first instance tribunal must limit the

estimated duration of service in all cases to a period equivalent to the probationary period.
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Judgment

69. Mr. Al-Thaheris appeal is granted, and Judgment No. UNRWA/DT/2023/046 is
hereby modified. The amount of compensation in lieu is modified to the extent that the amount
awarded to Mr. Al-Thaher is increased to JOD 2,988, representing one-fourth of the net base

salary difference over a two-year period.

70. Mr. Al-Thaheris claim for retirement benefits, as part of the compensation in lieu, is
granted in the amount of JOD 358.56.

71. The amount of compensation in lieu ordered here-above in the amount of JOD 2,988
shall be payable with interest at the U.S. Prime Rate accruing from the date on which
Mr. Al-Thaher was notified of his non-selection to the date of payment. The amount of
retirement benefits ordered as part of the compensation in lieu, in the amount of JOD 358.56,
shall be payable with interest at the U.S. Prime Rate, accruing from Mr. Al-Thaheris date of
retirement to the date of payment.

72. If the amount of compensation in lieu ordered is not paid within the 60-day period
counting from the date of issuance of this Judgment, interest at the U.S. Prime Rate plus an

additional five per cent shall accrue until the date of payment.

Original and Authoritative Version: English

Decision dated this 25t day of October 2024 in New York, United States.

(Signed) (Signed) (Signed)

Judge Sheha, Presiding Judge Ziadé Judge Sandhu

Judgment published and entered into the Register on this 20t day of December 2024 in
New York, United States.

(Signed)

Juliet E. Johnson, Registrar
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