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Judgment
The application is dismissed.

Note

1. At the conclusion of the gument on the Motion, | gave agx tempore
judgment. The following is an edited viens of that judgmentin which | have
corrected various grammaticallscisms and tidied up other editorial slips. On further
reflection, | consider that myitmal view, as expressed in tlee tempore judgment, that
the expression “reason to bel\Js tantamount to a “reasalble suspicion” was wrong
and | have corrected my judgment in that es$pinserting references to the speech of
Lord Devlin in
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is treated for the purposes of judicial review in the same way as the exercise of a
discretion reposed in a decision maker.

9. It may also be worth noig that there might well be “reason to believe” that a
certain fact occurred without there beinyactual belief that it did. Moreover, there
might be “reason to believe” the fact occurred even if the decision maker was
subjectively of the positive hief that it had not occurrea, fortiori if he or she had no
belief one way or the other. The question is not whether the decision maker has a
subjective belief one way or another; the qgioesis whether there j®bjectively, reason

for the belief that the relevant conduct aced. It is not forthe decision maker to
determine the facts and his or her personal belief about whether the posited misconduct
occurred is completely irrelevant: his or Isete task is to ascertain whether there is a
“reason to believe” that the misconduct occurred and then tiaténia preliminary
investigation, whatever hiz her opinion might beb®ut whether it had occurred.

10.  Of course, it is necessary for the decision maker to make sufficient preliminary
enquiries to allow him or her to make the valet decision and, in this respect, there is
accorded a substantial degree of adminisiatiiscretion. What is sufficient will
depend on the circumstances. A failure tdkenanquiries that, géctively speaking,
were reasonably required in order to dei@e whether or not there was a reason to
believe that the relevant misconduct occunalll for obvious reasons, mean that the
administrative discretion has miscarried.

The issues in the case

11. Here, the Applicant wishes to contehdt any reasonable enquiries undertaken
by the USG would have persuaded any dbjecand reasonable decision maker that,
indeed, there was reason to believethe occurrence of theequisite conduct and
therefore, the decision not tmnduct or initiatea preliminary investigation was wrong.
Essentially, this case depends, in an ewidhry sense, upon \&hwas said by the
Applicant about what happened at the rvimwv, what the members of the panel
disclosed and the inferences that reasonably follow from that material.

12. The case to be made by the Secretary-General is, as |tandeits that the
decision not to initiate an investigation waghin the discretion of the USG and that,
absent some mistake of fact or somiBating impropriety, his decision cannot be
gainsaid.

The motion for summary judgment

13. The Respondent moves for dismissal efAlpplication under Art 9 of the Rules

of Procedure of the Tribunallt is submitted in substance by Ms Maddox, counsel for
the Respondent, that accepting for the sakéhefpresent application the facts alleged
by the Applicant concerning the staff membextduct at the interview are true, they
could not warrant any disciplmy measure being taken against him. The basis for this
submission is the language used by the Applibamself to describ&hat occurred. It
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18. If this submission were wrong, then mangls (subject to the use that might be
made of Art 19 of the Rules of Procedurejhtibe a complete waste of time, where the
outcome of the case is inevitable for legadsons, even if the allegations made by the
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feelings mandated withdrawabin the panel. In this case, there is, of course, except for
the allegations of the conduct itself, no evickef the staff mend’s motive but it is
reasonable to believe that laistions did have a motive as distinct from merely being the
expression of an unpleasant personalitysince the conduct was adverse to the
Applicant, it is reasonable to infer thatekpressed an inappropeaattitude towards
him since, by and large, persons intendrtaiiral consequences of their acts.

26. It is important to notéhat | do not need to makend refrain from making any
findings on, firstly, whether the conduct adtyaccurred and semndly, what motivated
it; 1 am concerned only with the allegationad the inferences that may fairly and
reasonably be drawn from them.

27. It is evident from what | have aldasaid that, if the USG failed to enquire
about the motives for the staff membesgBeged actions, thehis enquiries were
insufficient to establish whether it wdseasonable to believe” that misconduct
occurred. In order for him to have olmad sufficient information for the purpose of
making the relevant administrative decisionmedy whether to initiate a preliminary
decision, it is at least arguablhat he needed to enquim®re of the panel members to
ascertain in greater detail, while memorieseveesh, how it was that the staff member
conducted himself and what he said ansbalo enquire abouihe staff member’s
reasons for acting as he didn off-hand sarcastic remark might have been harmless
and the adverse questioningtbe Applicant might have bednvial, but they might
well not have been. Moreover, if the USGQdd to consider what motivated the staff
member to act as he did, he failed to consider a material fact and his decision cannot
stand for that reason.

28. It is important to bear in mind thatighconduct did not occur in the course of
idle conversation or even an official meeting. It was alleged to have occurred during a
promotion process in which equality of treatrhef the applicantss rigorously to be
maintained and is not only a fundamentatt pd the propriety othe entire procedure

but self-evidently so, and the surmise that a member of the mégiai not have known

the importance of equal treatment can be dismissed out of hand.

29. In my view, there is sufficient merit the Applicant's case to warrant a full

hearing. Put otherwise, the acts alleged leyApplicant, if accepted, do not lead to the
conclusion that as a matter of law the Respondent is entitled to judgment.

(Signed)

Judge Michael Adams

Dated this 3 day of August 2009
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Entered in the Register on this™@ay of September 2009
(Signed)

Hafida Lahiouel, Regirar, UNDT, New York
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