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description of “Stanley” as “slim, wearing glassbéad an artificial
eye, a small mustache, of medium height and abBuye&rs-old”.
Subsequently, VO3 identified the Applicant as “$gh from a

photographic array of seven male ONUCI staff member
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by transporting unauthorized passengers in UN Vehid’he Applicant was
one among other UNOCI staff members who were ifledtiby the two

women from a photographic array for having engagesiexual exploitation
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staff regulation 10.2 The Applicant acknowledged receipt of that letia 19
May 2009.

12.0n 18 August 2009, the Applicant filed an applicatiwith the United
Nations Dispute Tribunal (UNDT) contesting the Stary-General’s
decision of 8 May 2009 to summarily dismiss him.

13.0n 8 January 2010, the Tribunal through its Registsued pre-hearing

directions to the parties to which Counsels for the
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person in the Bar Lido. The Applicant called fouitngsses on his behalf.
They all worked in Abidjan and used to live in theme residence located in

“Deux Plateaux”.
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19.The fourth witness, Ms. Connie, owner of the Gracrestaurant, stated that
her restaurant was quite close to the UN officAlirdjan. She confirmed that
the Applicant used to have his meals there and dvadme with his

colleagues. Her place was mainly frequented by UN s

Page 8 of 24



Case No. UNDT/NBI/2009/047
Judgment No. UNDT/2010/041

Page 9 of 24



Case No. UNDT/NBI/2009/047
Judgment No. UNDT/2010/041

Applicant’s statement that the two women may haenshim in some other
bar or restaurant the witness was asked whethemthint was cleared with
the two women. The witness answered that on 6 M20€IT the investigators
had no idea about the activities of women fromRhéippines in Abidjan and

that the Applicant had not explained why the twonwea might have seen him
in the Gracelia restaurant.

25.The investigator further testified that no signedteaments had been taken
from the two women after they had identified thepAgant from the photo
array. Ms. Eyrignoux explained that this was nohe&l@s the investigators
were only allowed a short time with each woman bsedhey had to be taken
out of Abidjan very fast for security reasons. &ctfthe two women had to be
moved from the shelter where the investigator retrt on 7 March in view
of what was considered to be suspicious movemamtisigl the night. The
non-governmental organization that was taking cafethe two women

refused that they be interviewed through the pHonsecurity reasons.

26.When asked to explain how the two women could le€libte in view of the
contradiction in their account of the Applicant'iygical size, that is VO1
saying he was “kind of fat” and VO3 saying he waim”, the witness
explained that VO1 was at the time 19 and VO3 w&asTRe latter was more
mature. The witness added that she would rely roorine perception of VO3
because VO1 was young, very fragile and naiveadn, the witness was not
looking for fat or slim persons but for Indian loog one.

27.The witness was also questioned on dates and &ppsaring on some of the
witness statements taken by the OIOS. On one dadudated 7 March 2007
the time 7:20 am is mentioned. The witness expthitat this was not the
time at which VO1 and VO3 were interviewed. In fHwy were interviewed
between 2 and 5:00 pm. The time 8:00 to 8:15 appgan a document dated
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31.1In the light of the foregoing, the Applicant subsnibat the charges of sexual
exploitation and improper use of a UN vehicle sbobke dropped. The
Applicant denies the allegations that he attentledar Lido and has paid for
sexual services. He also avers that the chargesnfmoper use of the UN
property for transporting passengers in a UN vehigithout authorization
can only stand if the charge against him of hawrghanged money for sex
with VO1 and VO3 is substantiated.

32.In respect of remedy, the Applicant submits tha Thibunal should order
that:

- the decision taken by the Secretary-General beénahsd;

- that the Applicant be retroactively reinstated is former position in
the United Nations;

- that he be paid all salary and benefits retroalgtirem the date of his
separation from service until the date of the Digpidiribunal’s
judgment; and,

- that the Applicant be paid compensation for moeahdge.

Respondent’s Reply

33.The Respondent filed its reply on 19 October 208§ported by a large

number of exhibits.

34.0n the burden of proof, the Resp-9.83821(0)6.
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prosecutor must prove the guilt of an accused ketymnmeasonable doubt.
Rather the Administration must present “adequatdegxe in support of its
conclusions and recommendations [...] [ijn other vgorgufficient facts to

permit a reasonable inference that a violatiorheflaw has occurred!”

35.The Respondent submits that in other words theeBagrGeneral does not
need to prove that the alleged conduct took plabe. Secretary-General is
required, when considering whether to impose aiglisary measure, to
determine if the evidence is such that it is mdeely than not that the alleged

conduct occurred.

36.In the present matter, the Respondent arguesh@aiplicant was positively
identified by VO1 and VO3 from a photographic ar@fysimilar appearing
men wearing glasses when the presence of the Applscartificial eye was
not discernable. In addition, the Applicant wasitfeed with a more detailed
description given by V03. The Respondent stres$ed the positive
identification of VO1 and V03 provided the Secrgt@eneral with sufficient
evidence that it was more likely than not that Applicant engaged in the

alleged conduct.

37.The Respondent avers that the Applicant failed avide countervailing
evidence against his positive identification by tseparate withesses as a man
who took them to his home in an official UN markezhicle, to whom they

had provided sexual services in exchange of money.

38.With regards the validity of VO1 and VO03's testinms) the Respondent
argues that the Applicant’'s explanation as to wigi\and V03 may have
identified him remains entirely speculative. It @s®s that VO1 and VO03's

positive identification of the Applicant as a perswsith whom they each had

% See Judgment No. 1023ergienko (2001)
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justice, are very crucial. Evidence as to identligsed on personal
impressions, howevdrona fide is perhaps of all classes of evidence the least
to be relied upon, and therefore, unless suppdryeather facts, is an unsafe

basis for an adverse finding against a person degicharge.

43.Both VO1 and VO3 had seen the Applicant whom thasniified from the
photo array. Ms. Eyrignoux who was closely involviedthe investigation
stated that both women spontaneously and withositdt®n recognised the
Applicant on the photo array. Concerns have begnessed about the use of

photo arrays for identification purposes. It is not
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Both VO1 and VO3 recognised the Applicant on thetplarray, both of them
stated in the course of the investigation that ke wearing glasses, a fact not
denied by the Applicant; both of them added tha #Applicant had an
artificial eye, a fact confirmed by the Applicaiihe overwhelming evidence
of identification cannot simply be brushed asidethy contradiction referred

to above.

46.In view of the contradiction that surfaced on tlientification issue the
Tribunal feels that the issue of how the investaraprocess was conducted
needs to be addressed. When the investigator Megrieyix was cross
examined she stated that she did not ask the si#seany more questions
about the contradiction. She formed the view thattestimony of VO3 was
more convincing on the identification issue as V@&s about 26 years old
and therefore more mature whereas VO1 was abownii9appeared more
fragile. The Tribunal observes that according te itvestigation procedure
applicable at the material time “the conduct of thgestigation should
demonstrate the investigator's commitment to aaoerng the facts of the
case™ The rules of fairness should also be complied \aitld this requires
collection and recording of clear and complete nimfation establishing the
facts, whether incriminating or exculpatofy”.

47.1t is unfortunate that the investigation did notls¢o clear that contradiction
on the identification issue. Admittedly, as the device has shown the
circumstances were such that the witnesses who wietens of human
trafficking needed to be removed from Céte d’lvoa® fast as possible for
their security. This however cannot justify thewfsaon such an important
aspect of the investigation. A shrewd investigatioould have immediately
reacted to this and sought clarification. The Tnidluwould recall that the

right to a fair trial on a criminal charge is catesied to start running not “only

®0l0S Investigation Manual paragraph 2.1.2, Starslafdnvestigation
® 0I0S Investigation Manual paragraph 2.3.4, Fasrksing Investigations
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upon the formal lodging of a charge but rather lo@ date on which State
activities substantially affect the situation oetperson concerned.” This

would equally be applicable to investigation thaaymead to disciplinary
proceedings under the fairness requirements asueged in the OIOS
Investigations Manudl.Notwithstanding the fact that this contradictioasw
not cleared, as stated above (paragraph 46) tdersse against the Applicant

was overwhelming.

48.In the case obiakite’, the Tribunal adopted the following reasoning:

“The Tribunal has first to determine whether thédemce in
support of the charge is credible and capable @igbacted upon.
Where there is an oral hearing and witnesses haea lheard the
exercise is easier in the sense that the Tribunal wse the oral
testimony to evaluate the documentary evidence.r@tigere is no
hearing or where there is no testimony that cafstafise court in
relation to the documentary evidence the task neagnbre arduous. It
will be up to the Tribunal to carefully scrutinighe evidence in
support of the charge and analyse it in the lighthe response or
defence put forward and conclude whether the ecelésn capable of
belief or not. In short the Tribunal should not lexade the evidence as
a monolithic structure which must be either acogpie rejected en
bloc. The Tribunal should examine each piece afvaaht evidence,
evaluate its weight and seek to distinguish whaty rsafely be
accepted from what is tainted or doubtful.

Once the Tribunal determines that the evidenceuppart of
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49.0n the involvement of the Applicant in the actsvias charged with, the
Tribunal has no hesitation in accepting the evidemresented by the
Respondent. Both VO1 and VO3 related the circunestsrin which they
were taken from the Bar Lido, the payment made Hey Applicant to the
procurer, the travel in the UN vehicle. The Applitaalled witnesses on his
behalf to establish that he had never taken womdsthouse where some of
the witnesses were also residing. The alleged fatisconduct took place
between October and December 2006. The evidenagtru#ss Alokabandara
is not very relevant as that witness stated intésimony that during that
period he may have been on home leave or traiffitness Fernando stated
that the Applicant never brought any girl to hisibe. This evidence could not
stand in the light of the overwhelming evidencespreed by the Respondent.

Witness Rajaratham who also worked in Abidjan came
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(i) provided with a copy of the documentary evidencéhef
alleged misconduct;

(i) notified that he or she can request the advicenotfher
staff member or retired staff member to assistigdn
her response;

(iv) given reasonable opportunity to respond to the

allegations.

Witnesses Confrontation

51.0ne of the important issues that are arising igigisiary matters is whether
a staff member should be afforded an opportunitgaffronting witnesses
and cross examine them. Given the manner in whigh disciplinary
proceedings are managed such confrontation almesernoccurs. In the
present case the Applicant was not given an oppitytto confront the two
main witnesses VO1 and VO3 whose evidence was idedis establishing
the charges against him. The question that fallsetoecided is whether such

a failure has flawed the whole process.

52.1n a criminal trial withesses must be made avadldbl cross examination or
at least an opportunity must be given to the acttseross examine them. In
relation to the International Covenant on Civil dalitical Rights (ICCPR),
it éeanieenvidiessesdirttat tthee sagie condétilo neldar dseh{iRl lisl 66 Hds@Rtial

element of ‘equality of arms’ and thus of a faialr
9 The European Court of

Human Rights has reviewed on several occasions atraissibility of
indirectly administered evidence. The StrasbourgirCteld unanimously
that,

19 Manfred Nowak, UN Covenant on Civil and Politiifhts, CCPR Commentary (N.P. Engel,
Arlington: 1993)
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“In principle, all the evidence must be producedhe presence of the
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had a fair trial as required by Article 6t1) In the case oBricmont v
Belgium (1989)° the European Court condoned the use of statemieetew
the witness was excused from further questioningchvithe defence had
requested, partly because of his age and ill-hehitlanother caseéirtner v
Austria (1992)’, it condoned the use of the statement where tienitaess,
who had been questioned by the police and by thestigating judge, but not
by the defence, could not be heard because shel cmil be traced. The
majority of the Court found that the existence thfes incriminating evidence,
coupled with the defendant’s role in avoiding afcomtation with the witness

at the pre-trial stages, justified the receptiothef statement.

54.All the rights that an accused enjoys in the cowfsa criminal trial may not
necessarily be available to a person who is sudgedb disciplinary
proceedings. The exercise that the Tribunal shauidertake in such a
situation is an analysis of whether the basic gty of a staff member were
safeguarded in the light of the nature of the cbsygthe nature and
complexity of the investigation, the need to affgnatection to witnesses,
whether the absence of confrontation is so detriatidn the interest of the
staff member, whether the absence of witnessesesdems the evidence in
support of the charges that it cannot be reliechugad whether overall the

proceedings were fair.

55.The evidence shows that the Applicant was inforinedriting of the charges
and was communicated a copy of the investigatiponte He was asked to
file his response which he did and denied all tharges. The Tribunal takes
the view that notwithstanding the fact that the twain witnesses who
identified him were not called at the hearing we prejudicial to the

Applicant. He was in presence of all the elemefth® charges and the facts

15 |dem, page 20.
18 ECHR Series A 158, Application No. 10857/84
" ECHR Series A 242 A, Application No. 13161/87
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surrounding them and was thus in a position to makeomprehensive

response. There was therefore no breach of thereess requirements.

56. The sanction taken against the Applicant was tipeagguiate sanction in view
of the charge of having resorted to the servicesvaien for sex, women
who, as the undisputed evidence has demonstrated,the victims of human
trafficking.

57.In this connection the Tribunal recalls that theitelsh Nations Convention
against Transnational Organized Crime came inteefan 29 September

2003. This Convention was supplemented by two ob$o

- The Protocol to Prevent, Suppress and Punish Tkaify in Persons,
Especially Women and Children (the Trafficking Pl) of 2000,
and,

- The Protocol against the Smuggling of Migrants layd, Sea, and Air
(the Smuggling Protocol), which came into force28nJanuary 2004.

Article 3, paragraph (a) of the Protocol to Preyedtippress and Punish
Trafficking in Persons defines Trafficking in Pemsoas the recruitment,
transportation, transfer, harbouring or receiptpefsons, by means of the
threat or use of force or other forms of coerciohabduction, of fraud, of
deception, of the abuse of power or of a positibvudnerability or of the
giving or receiving of payments or benefits to asei the consent of a person
having control over another person, for the purpade exploitation.
Exploitation shall include, at a minimum, the exgdton of the prostitution
of others or other forms of sexual exploitationtc labour or services,

slavery or practices similar to slavery, servitodé¢he removal of organs.
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58.Finally, the Secretary General’s bulléfirin no uncertain terms condemns
the resort to women for sex in consideration fomeo Both sexual abuse
and sexual exploitation are viewed with the utngpavity in the bulletin and
they constitute acts of serious misconduct and areetioee grounds for

disciplinary measures, including summary dismis3al
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