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Case No. UNDT/NBI/2011/007
Judgment No.: UNDT/2011/059

Introduction

1. On 19 February 2011, the Applicant submitted an application for suspension of
action of the “implied” administrative decision not to renew his fixed-term
appointment beyond its expiry date, i.e. Saturday, 19 February 2011 (“impugned
decision”). The application was officially registered by the UNDT Registry on the
next working day, i.e. Monday, 21 February 2011.

2. By an order dated 21 February 2011, the Tribunal decided to grant the application
for suspension of action until 9 March 2011, owing to the fact that the Applicant’s
contract was due to expire on 26 February 2011, (which was only five business
days away from the date of the order) and to afford the Respondent with an
opportunity to file comments and any relevant documentary evidence. The
Tribunal further decided that the necessity of a hearing will be decided upon

receipt of the Respondent’s reply.

3. Through the Registrar, the application and its annexes were served on the
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Facts

6. The Applicant joined the United Nations on 26 February 2007 as a Field Security
Coordination Officer in Cote d’Ivoire, under a Letter of Appointment from the
United Nations Development Programme (UNDP) but serving with the United
Nations Department of Security and Safety (UNDSS).

7. In a letter dated 4 September 2009, the Applicant was reassigned to Mogadishu,
Somalia as a Security Analyst. He continued to hold a UNDP Letter of
Appointment.

8. By letter dated 17 May 2010, the Applicant was reassigned as a Field Security
Coordination Officer to Hargeisa, Somalia. He again continued to hold a UNDP
Letter of Appointment.

9. Because of an incident involving allegations of sexual assault against the
Applicant which took place on 23 July 2010, UNDSS found that it was no longer
in a position to ensure the safety of the Applicant on Somali territory. On 24 July
2010, the Applicant continued his duties in Nairobi, Kenya, whilst his formal duty

station remained that of Hargeisa, Somalia.

10.  On 5 October 2010 the Applicant was informed by UNDSS that his appointment
would not be renewed beyond its expiry date of 31 October 2010. The Applicant
wrote to the Under-Secretary-General (“USG”) for UNDSS challenging the
impugned decision. On 26 October 2010, the Applicant received a
communication from a Senior Human Resources Officer notifying him that his

contract would be extended until the end of February 2011.

11.  When on 2 February 2011 the Applicant requested clarification from UNDSS as
to why his contract would not be renewed, a Senior Human Resources Officer

replied on the following day that “a fixed-term appointment ..., as stipulated in
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Staff Regulation 4.5 ‘does not carry any expectancy, legal or otherwise, of

renewal or conversion, irrespective of the length of service’.”

On 9 November 2010, the Office of Human Resources for UNDP in Copenhagen
extended the Applicant’s contract until 26 February 2011.

As the Applicant’s contract was due to expire on 26 February 2011 and that he
had not been informed of an extension of appointment, the Applicant requested
on 17 February 2011 management evaluation of the impugned decision, including
a request for suspension of action pursuant to “Provisional Staff Rule 11.3
(b)(i1)”. On 19 February 2011, he was notified that the Secretary-General had
decided not to suspend the implementation of the impugned decision.

On 19 February 2011, the Applicant submitted an application for suspension of
action of the “implied” administrative decision not to renew his fixed-term
appointment beyond its expiry date of 26 February 2011. The application was
officially registered by the Registry of the Dispute Tribunal
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In dealing with the question of irreparable harm, the Applicant submits that his
impending separation would cause irreparable harm to his career aspirations and
prospects, both within and outside the United Nations. Firstly, he argues, if
separation was effective, he would no longer be considered as an internal
candidate for other vacancies within the United Nations with the result that he
would lose his rights to priority consideration which loss cannot be quantified. He
further submits that he would suffer from a loss of the right to work and to gain
further professional experience, which is, he argues, more than a mere economic

loss that cannot be compensated. Thirdly
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non-renewal of the Applicant’s appointment “to the Tribunal” (emphasis added).

It did not follow either the pronouncement of the Obdeijn Judgment insofar as
that judgment makes it clear that a staff member has a right to know why his
contract is not renewed. The Respondent submits that it did not infer though that
the decision was tainted by improper motives if such reason is not provided to the

Applicant.

The Respondent further notes that the Obdeijn judgment was rendered on 10
February 2011, after UNDSS had already notified the Applicant of the non
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management evaluation, the implementation of a contested administrative
decision that is the subject of an ongoing management evaluation, where the
decision appears prima facie to be unlawful, in cases of particular urgency
and where its implementation would cause irreparable damage.”

The burden in this case lies on the Applicant. The latter should demonstrate to
what extend the impugned decision is prima facie unlawful, of particular urgency

and, finally, that its implementation would cause him irreparable damage.

The general rule is that a fixed-term contract has an expiry date and such contract
does not carry any expectancy of renewal. From the case law of the former United
Nations Administrative Tribunal and the United Nations Dispute Tribunal, two
schools of thought have emerged. Firstly, there is no duty to give reasons for the
non-renewal of a fixed-term appointment but if the Organization decides to give
reasons these reasons must be supported by evidence or by facts. Secondly, there
is an emerging jurisprudential thinking that when a contract is not renewed or
terminated reasons must be given to the concerned staff member so that he or she

IS in a position to take any action as he or she deems fit.

The question arises therefore whether the sole fact of not giving any reasons when

a contract is not renewed would amount
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When an applicant seeks to impugn a decision of an administrative authority
by challenging the legality or rationality of the decision a failure by that
authority to offer an answer to the allegations may justify an inference that its
reasons were bad in law or that it had exercised its powers unlawfully.®

The silence of a party in face of the other party’s evidence may convert that
evidence into proof in relation to matters which are, or are likely to be, within
the knowledge of the silent party and about which that party could be
expected to give evidence. Thus depending on the circumstances, a prima
facie case may become a strong or even an overwhelming case.
In Kasmani the Applicant was given a promise at the time of his recruitment that
his contract would be renewed for another six months. The management
Evaluation Unit confirmed this fact. The Respondent could not and did not
explain why the contract was not renewed as a result of the promise. The Tribunal

concluded in these circumstances that the failure
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On the other hand if a promise has been made to the staff member that there
would be a possibility of renewal and, if funds are available for the particular
position for which the staff member was recruited logically, fairness would

require
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where UNDP Somalia Headquarters are located, while his official duty station
remained Hargeisa. The Tribunal was not informed whether this matter was
investigated. Be that as it may that incident compelled the Organization to move

the Applicant to Nairobi for his own protection.

Firstly, it is undisputed that the Applicant’s post was not earmarked for abolition.
However, there were allegations of sexual assault against the Applicant while he
was serving in Somalia as Field Security Coordination Officer and that made him
unable to perform his duties in the duty station where he was appointed. The
Applicant continued his duties in Nairobi whilst his formal duty station remained
Hargeisa, Somalia and there was no possibility of him being sent back to
Hargeisa. The blunt fact is that the Organization had to take immediate remedial
measures to deal with what appeared to be a sensitive situation. The Tribunal
therefore wonders how the Applicant would have been able to fulfill the duties
pertaining to his position in his official duty station, a place he had to be moved
from through no fault of the Organization. Secondly, the Applicant, who moved
to Nairobi on 24 July 2010, was informed on 5 October 2010, that his contract
would not be renewed beyond its expiry date on 31 October 2010. He had thus
been notified of the non-renewal within a reasonable delay. In fact his contract
was extended for four months following a challenge of the decision filed with the
USG for UNDSS.

Based on the above facts, the Tribunal does not find prima facie evidence of gross
negligence or improper motives which could have motivated the Organization not
to renew the Applicant’s contract without a proper reason. It is also the
considered opinion of the Tribunal that the Organization acted in good faith in

extending the Applicant’s appointment
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into the other conditions relating to a suspension of action application. For the

above reasons,
41. IT IS ORDERED THAT,

The application for suspension of action be dismissed.

(Signed)
Judge Vinod Boolell

Dated this 31* day of March 2011

Entered in the Register on this 31% day of March 2011
(Signed)

Jean-Pelé Fomété, Registrar, Nairobi
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