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Introduction

1. The Applicant appeals against the decision of the Secretary-General to place
the Applicant on Special Leave With Full Pay (“SLWFP”) pursuant to former staff
rule 105.2(a)(i) effective 16 January 2006.

2. The Applicant was one of eight Htamembers from the Department of
Management (“DM”) / Procurement Diva (“PD”) who were placed on SLWFP on
16 January 2006 following issuance ofD&cember 2005 draft audit report into
procurement activities and pending a follow-up investigation by a specially-
constituted Procurement Task Force (“P)ief the Office of Internal Oversight
Services (“OIOS”).

3. The issues to be addressed by thddmal in this Judgment are defined as

follows:

a. Whether the Organization properlexercised its discretionary
authority to place the Applicant on SLWFP pursuant to former staff rule
105.2(a)(i) effective 16 January 2006;

b. Whether the Applicant’'s due prosesghts were observed when the
Secretary-General exercised his disorery authority to place the Applicant
on Applicant on SLWFP pursuant to faemstaff rule 105.2(a)(i) effective

16 January 2006.

Facts

The Applicant’s employment history with the United Nations

4, The Applicant joined the Organizatian 1979 as a General Service staff
member, in 1991 passed the examination foruiament to the Prefssional category,
and ultimately was promoted to the P-3 level and transferred to United Nations

Page 2 of 47



UNDT/NY/2010/027/UNAT/1659
Judgment No. UNDT/2011/081

Headquarters in December 2002 under thetfonal title of Proarement Officer.
Following the events described hereififeetive 1 April 2007the Applicant was

promoted to the P-4 level.

5. On 8 November 2007, the Applicant watommed that the Secretary-General
had decided that he (arahother staff member) walilbe summarily dismissed
immediately in accordance with staff rule 110.2 then applicable. Those events
formed the basis for a separate appealthe Dispute Tribunal and a judgment

upholding the summary dismissal was issue@ahrera and Streb UNDT/2010/034
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9. On 7 March 2003, OIOS Internal AmdDivision (“IAD”) issued a draft
internal Audit Report AN2003/42/1 titledAudit of Systems Contract for Engineering

Manpower to Peacekeeping Missions” (“the 2003 Draft Report”). This report
highlighted certain so-calledraud indicators” involving acertain Mr. Sanjay Bahel,

the then-Chief Field Procurement Officer.

10. In a Note to the file regarding a conversation between Mr. Bahel and
Mr. Christian Saunders, Chief of DM/PD, MBahel identified the Applicant as the
DM/PD staff member that informed MNishan Kohli, the owner of Thunderbird
Industries LLC and representative of l@@mmunications Consultants India Ltd.
(“TCIL"), of an award before the recommendation of the Headquarters Committee on
Contracts (HCC) was made public. Whetlernot this notification constituted a
violation of the Procurement Manual onetlpart of the Applicant or not was
discussed extensively at the substantive hearing in this case, but certainly the audit

report highlighted this information.

11. The 2003 audit investigation had beertiated at the specific request of

Mr. Saunders. Apparently he was concerned about possible breaches in procurement
procedures, which represented an “operatl risk on the ground”, according to oral
testimony of Ms. Fatoumata Ndiaye, @B/IAD Audit Director, given at the
substantive hearing in the present cagech was held on 22 December 2010.

12. Ms. Ndiaye, also testified at theulsstantive hearing #t the standard
OIOS/IAD procedure for dealing with caselspresumptive fraud was for OIOS/IAD
to forward a draft internal audit report tiee relevant departm&al Under-Secretary-
General (“USG”). The department&d)SG would prepare a response back to
OIOS/IAD as to whether the audit reponttetommendations weccepted, rejected
or needed modification. The purpose tbé back-and-forth commenting process
between OIOS/IAD and the relevant ddpsent was to determine whether any
revisions to the “draft” auditeport would be necessary g@t a “final” audit report
could be prepared. Once andit report had been prepdrin final form, it could

then be used for “external” purposes.
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13. If, based on audit report findingsQIOS/IAD believed that further
investigation was necessary, the report \@obé forwarded to the Investigations

Division (“ID”) of OIOS for further investigation and action.

14. The 2003 Draft Report wasot subject to a back-and-forth commenting
process and was therefore not put ititnal” form by OIOS/IAD. The 2003 Draft

Report was forwarded to OI@B for possible action.

15.  As concerns the Applicant, OIOS/IDvestigated the allegations in the 2003
Draft Report pertaining to the Applicamd concluded that the matter did not merit
further investigation. Ms. Ndiaye testifiehat everyone mentioned in the 2003 Draft
Report (including the Applicant) was “exaaged” of all wrong-doing. This was the

first examination of the Applicant’'s procement transactions and no irregularities

were found.

16.  Following upon the 2003 Draft Repo@]OS/ID requested OIOS/IAD to do a

follow-up audit on selected peacekeeping procurement cases involving TCIL.

17. On 21 September 2004, OIOS/IAD pregdira draft internal Audit Report
AP2004/600/14 titledReview of selected peacekeeping procurement cases—analysis

of patterns of fraud indicators” (“the 2004 Draft Report”), which then was submitted
to OIOS/ID.

18. The investigation regarding thepplicant under the 2004 Draft Report
involved five procurement cases (referenbedeinafter as Cases No. 1, No. 2, No. 3,
No. 4 and No. 5). OIOS/ID investigated the allegations in the 2004 Draft Report
pertaining to the Applicant and concludés with the 2003 Draft Report) that the
matter did not merit further investigati. Ms. Ndiaye testified that everyone
mentioned in the 2004 Draft Report (includihg Applicant) was “exonerated” of all
wrong-doing. This was theecond examination of th&pplicant's procurement

transactions and no irregularities were found.
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19. It bears mentioning that since tR603 and 2004 Draft Reports were draft
audit reports only—thus not having besubject to the back-and-forth commenting
process required of final audit reportany factual inaccuraciesontained in the
reports were not noted or corrected.mifarly, the Applicant was not permitted to
review any of the Reports, as per staddaudit proceduresvhich “limited” the
information being given to staff members suspected of wrong-doing. This forms one
of the Applicant’s contentions, for the 2004 Draft Report (dealing with Cases Nos. 1-

5, see para. 18 above) later was deiechto be “factually inaccurate”.

20. At this point the Tribunal takes notitkat the Respondent contends that the
issues outlined by the Appant concerning the 2003 a2004 Draft Reports, alleged
factual errors in the OIO%eports, and violations oflue process therein are not
relevant to the subject of appeal, which is limited to determining whether the
Respondent appropriately exercised hiscdition in placing the Applicant on
SLWFP in January 2006. As will be disc
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22.  On 30 November 2005, the private consultancy firm Deloitte and Touche

issued a report on “Assessment of Internal Controls in the United Nations Secretariat
Procurement Operations” in response to a 4 October 2005 request from the
Secretariat to conduct “a six-week, forward-looking diagnostic assessment of internal

procurement controls”.

23.  On or about 6 December 2005 the following news story was released by FOX
News, stating, inter alifemphasis in original):

A six-week study of the United Nations procurement department has
concluded that its managemesiafeguards and procedures are
ineffective, its oversight is weak and its response to problems lacks
‘urgency”.

The report concludes that UN proearent employees themselves are
the only control on the departmeand that “significant reliance on
people leaves the [United Nations] extremely vulnerablgotential
fraudulent or corrupt activity and [with] limited means to either
prevent or detect such actions.

During the past few monthsgveral procurement officials have been
arrested. ...

24.  On 9 December 2005, information tHejured in the 2004 Draft Report was
leaked to FOX News, along with the Apgdnt’s name in connection with a number

of procurement transactions.

25. On 12 December 2005, the 2004 Draft Report was prepared edearal
report in draft form, which OIOS/IAD submitted to DM for comments. The
transmittal memorandum requested DM tovule its comments on the draft report
by 16 December 2005 in order for the report tgpbeinto final form. Oral testimony

at the substantive hearing by OIOS/IAD Audit Director, Ms. Ndiaye, was that DM
did not provide comments on the 2004 Draft Report.

26. In another FOX News story dated 16 December 2005, the following question

and answer were given (emphasis added):
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FOX News: So far there’s been the procurement department one
guilty plea, there’s been a charge of another official who has plead
[sic] not guilty, but stillindicted, and there coulade more indictments.

Is the U.N. willing to go as far as e some of its officials go to jail

to get this place get cleaned up?

Burnham: The secretary-general very swiftly lifted immunity in
one case we already have a guilty plea or, for that matter, for any
potential future conviction. Ceainly the secretary-general is
committed that shouléederal authorities or local authorities request

that immunity be lifted, | would expect the United Nations to move
swiftly do to so. We want any perpetrator of waste, of fraud and
abuse, to be accounted for and if they are a perpetrator of corruption,

we want them to be brought to justice as swiftly as possible.

27. On 20 December 2005, OIOS/IAD preedrdraft internal Audit Report
AP2005/600/20 titled Comprehensive Management Audit of the Department of
Peacekeeping Operations—Procurement” (“the 2005 Draft Repdf), which included

a summary of the 2003 and 2004 Draft Reports. The 2005 Draft Report was
submitted to DM and DPKO as a draft report on 20 December 2005, with a request
for comments from DM by 31 December 2005.

28.  Auditor-in-Charge, Mr. Daeyoung Park, tiied at the substdive hearing in

this case that DM was nasked to provide any comments to the Draft 2005 Report,
which remained in draft form until after the Applicant was placed on SLWFP on
16 January 2006. Thus, the Applicant waacptl on SLWFP based ardraft report
that had not undergone any departmentaiere (DM/PD) before this decision was

made.

29. On 20 January 2006, OIOS/IAD submitted Audit Report AP2005/600/20 to
DM and DPKO as dinal report (“the 2005 Final Repdyt apparently with DM
having provided comments by that point inginbbut the content of those comments is

unknown to the Tribunal based on the record before it.
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Creation of OIOS Procurement Task Force

30. By email dated 13 December 2005, the then-USG/OIOS, Ms. Ahlenius,
informed Mr. Jayantilal Karia (then Oéer-in-Charge, United Nations Procurement
Service (“UNPS”)) that she had requested the OIOS/PTF to “investigate” cases

involving Thunderbird (emphasis added):

Jay,

| have asked the Procuremenvestigation taskforce led by
Paul Roberts to include in their scope the cases involving Thunderbird
that have already been investigatedvmusly. In factl did give that
message already some time ago in an e-mail to Mr. Burnham.

Regardless of the investigation process however, | believe
management has a responsibility to act decisively to protect the
organization whenever there is adequate reason to believe the
organization is at risk. Nothing should stop your action to suspend
any vendor or staff member that violates the procurement rules or staff
rules...

Best Regards,
Inga-Britt Ahlenius

31. On 12 January 2006, the then-USG/OIOS, Ms. Ahlenius, approved the terms
of reference for the OIOS/PTF to investigate alleyetiof wrong-doing in United
Nations procurement activities. In 8006 Report, the OIOS/PTF itself has
acknowledged that the creation of theOSVPTF was “the malt of perceived
problems in procurement idiéined by the Independent Inquiry Committee into the
Oil for Food Programme (lIC), and the arrest and conviction of UN Procurement

Officer Alexander Yakovlev”.

32. According to the OIOS/PTF Terms of Reference, the following decisions
were made (emphasis added):

1. that the problems identified in UNR@re of such a magnitude

that they need to be addressea@ icomprehensive way. In this regard

it is here by [sic] decided thdahe management and conduct of all
cases, whether past, present or future within the ID concerning
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procurement, either in whole or inrpashall be transferred to the Task
Force....

2. that thelD recommendation for a longer (6 months) and
expanded (18+ investigators) task force on Procurement matters
should be approved...

6. that the task force is mandatidinvestigate or reinvestigate
all closed, existing and new cases,tte1® or allegatins concerning

procurement. For avoidance afoubt, this is not confined to
[Headquarters] UNPS.

The decision to place the Applicant on SLWFP

33. At the substantive hearing, the Amalnt testified that, on 16 January 2006,
the Applicant was called into Mr. Burnham's (the then-USG/DM) office.
Mr. Burnham told the Applicant that there were “allegations of procurement fraud”
against him and that if the Applicant made an admission then-and-there, the
Organization would go “light” on him. MrBurnham indicated that the formal
documents regarding the procurement fraad not been prepared by that point in
time. The Applicant testifeg “At that point, | understootthat an investigation would

be carried out”.

34. A memorandum dated 16 January 20@8fMr. Mark Malloch Brown, then-
Chef de Cabinet for the Secretary-Generdghrmed the Applicant of the following
(emphasis added):

In view of the ongoing audénd investigation into the Organization’s
procurement activities, the Secretary-General has decided that it is in
the best interest of tH@rganization to place you @pecial leave with

full pay pursuant to staff rule 105.2(a)(i), effective immediately.

While on special leave, you wilot be discharging any of your
normal functions but will be expected cooperate fully with all audit
and investigation processes. Thaion will be assessed following

an appropriate determination of the facts, and you will be returned to
duty if no further action isequired at that time.
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to strengthen our management and procurement functions and bring
UN activities in line with best practices in these areas.

In response to the findings of tHOS report, eighstaff members in
positions related to procurement then or now have been placed on
special leave with full pay. Hne is understandable unease among
many colleagues about this stej.et me stress that this was an
administrative undertaking, and flects a range of different
shortcomings and apparent behaviours. It was not a disciplinary
action, nor was it meant to prejudgayone’s conduct. Rather, this
step was necessary to protect the Organization’s interests and to allow
us to better establish facts.

37. On 22 February 2006, the then-Chef de Cabinet, Mr. Malloch Brown gave a
statement to Member States in whichimgicated that, responding to the findings of
the 2005 Final Report (emphasis added):

... as a precautionary measure to @ebthe Organization, [the Chef de
Cabinet], at the request of the Department of Management and
Peacekeeping ... placed eight staffmieers on special leave with full
pay while the issues raised by the audit are looked into more fully.
This special leave is an adminigiva not a disciplinary measure and
does not presume wrongdoing by the staff affectét. are looking
carefully into the situation of each of those eight staff. For some, the
investigatory arm of OIOS is undertaking an accelerated review
within a broader investigation of other allegations of possible
procurement-related wrongdoing by staff. OIOS has formed a 16-
person special task force to handle these cases as quickly as possible.
Several of the staff members on leave however, are not the subject of
any current investigation and inefh cases we have a management
review under way to determine whethlkere were lapses or errors of
management that we need to addiesfere they can go back to work.
Let me add that once that is resolved, we will happily welcome them
back to the Organization as weeatoncerned to see them able to
resume their careers withoamy inappropriate sanction.

38. On 24 March 2006, Mr. Malloch Brown rgea note to the then-USG/OIOS,
Ms. Ahlenius, stating, inter aligdemphasis added):

| have accepted your arguments and selthat all eight cases (of staff
members placed on SLWFP), regardless of their severifyriaia
facie, are currently the subgt of OIOS investiging and therefore, all
individuals presently on administnze leave should remain on that
status until the invédigations are completed.
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However, | must insist that OlQ8aces top priority in concluding the
investigations related to thoseaftmembers on administrative leave

as soon as possibleAs you are aware, thessaff members are
already on leave for over two months, and we are all anxious to
conclude the process for these cases in order to give the concerned
individuals an indication of what aoti will be taken.” We are still at

the early stages of this process. Before we draw any conclusions, we
must get to the bottom of whhas happened, quickly and thoroughly,
with full respect for the due pcess rights of staff members.

39. By a letter dated 15 April 2006 from M#&dele Grant, (fcer-in-Charge
Administrative Law Unit (“ALU”), Office of Human Resources Management
(“OHRM"), the Applicant was informed that:
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43.  The Applicant’'s comments were not forwarded to OIOS until June 2006.
44.  The Applicant was interviewed by the OIOS/PTF in mid-June 2006.

45.  On 19 July 2006, the OIOS/PTF issuekport regarding & Applicant (“the
2006 Report”). The report dealt with théeglations made in 12005 Final Report in
relation to Thunderbird and TCIL contracts. The OIOS/PTF found that there was
insufficient evidence to support a finding thhée Applicant had violated the United
Nations regulations and rulesd that there was insuffent evidence of favouritism

on his part.

46. With the 2006 Report, it was the thitdne that the Aplicant had been

45n5.7e 03C /P und

46.
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65. In light of the foregoing, the Panedanimously concludes that
the respondent’s actions constititea fundamentally serious and
damaging violation of th&pplicant’'s due process rights as well as his
reputation. It thereforeunanimously recommends that he be
compensated in the amount of 2 yeaet base salary at the time the
decision was implemented on 16 January 2006.

66. The Panelalso unanimously recommends that, as the
application of Special Leave with full Pay (SLWFP) under the
provisions of Staff Rule 105.2 (a)(i) in the context of an investigation
concerning a staff member poses an inherent risk of violating that staff
member’s right to due pross, the administration should:

I. conduct a careful revievof existing administrative
policies to determine whethereth are sufficient to meet the
needs of the organization in this context;

il. ensure that, irrespective tiie outcome of the review,
instructions or guidelines are \adoped to clarify the rights,
duties and obligations of staff in such cases and the recourse
available to them.”

52.  On 29 September 2008, the then-Defgretary-General transmitted a copy
of the JAB report to the Applicant amadvised him of the Secretary-General’s
decision which, after summarizing eth Considerations, Conclusions and

Recommendations contained in th&B report, stated as follows:

The Secretary-General as examigedr case in the light of the JAB’s
report and all the circumstances of tdase. He is of the view that the
decision to place you on SLWFP wiaken in a manner that did not
result in a violation of you [sic] duprocess rights or in damage to
your reputation. He has therefore decided not to accept the
conclusions and recommendationsted JAB and has also decided to
take no further action in this matter.

53. On 31 January 2008, the Applicant filacs appeal with the former United
Nations Administrative Tribunal, and asbflanuary 2010 the cas@s transferred to
the Dispute Tribunal, under the new systefradministration of justice within the

Organization.

Relevant legal provisions

54.  Former staff rule 105.2 (Special leave) stated as follows:
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(a)(i) Special leave may be grantadthe request of a staff member
for advanced study or research ie thterest of the United Nations, in
cases of extended illness, for child care or for other important reasons
for such period as the Secretary-General may prescribe. In exceptional
cases, the Secretary-General mayiator her initiative, place a staff
member on special leave with full pdyhe considers such leave to be

in the interest of the Organization;

(i) Special leave is normallywithout pay. In exceptional
circumstances, special leave with full or partial pay may be granted,;

Former staff rule 110.2 (Suspension idgrinvestigation and disciplinary

proceedings) stated as follows:

56.

€) If a charge of misconduct msade against a staff member and
the Secretary-General so decidibg staff member may be suspended
from duty during the investigan and pending completion of
disciplinary proceedings for g@eriod which should normally not
exceed three months. Such suspmmshall be with pay unless, in
exceptional circumstances, theecgetary-General decides that
suspension without pay is approprial@e suspension shall be without
prejudice to the rights of the staff member and shall not constitute a
disciplinary measure.

(b) A staff member suspended pursuant to paragraph (a) shall be
given a written statement of the reason for the suspension and its
probable duration.

Former staff rule 110.3 (Disciplilnameasures) stated as follows:

(a) Disciplinary measures may take one or more of the following
forms:

(iv) Suspension without pay;

(b) The following measures shall not be considered to be
disciplinary measures, within the meaning of this rule:

) Reprimand, written or at, by a supervisory official;
(i) Recovery of moneys owed to the Organization;
(i)  Suspension pursuant to rule 110.2.
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Former staff rule 110.4 (Due process) stated as follows:

€)) No disciplinary proceedings may be instituted against a staff
member unless he or she has beetified of the allegations against
him or her, as well as of the rigtd seek the assistance in his or her
defence of another staff memberretired staff member, and has been
given a reasonable opportunityrespond to those allegations.

(b) No staff member shall be sabj to disciplinary measures until
the matter has been referred to a Joint Disciplinary Committee for
advice as to what measures, if aaye appropriate, except that no such
advice shall be required:

(i) If referral to the Joint Disciplinary Committee is waived by
mutual agreement of the staff member concerned and the
Secretary-General;

(ii) In respect of summary digesal imposed by the Secretary-
General in cases where therigesness of the misconduct
warrants immediate separation from service.

ST/AI/371 (Revised Disciplinary Meares and Procedures) of 2 August 1991

includes the following relevant provisions:

2. Where there is reason to believe that a staff member has
engaged in unsatisfactory conddot which a disciplinary measure
may be imposed, the head of offi or responsible officer shall
undertake a preliminary investigatioMisconduct is defined in staff
rule 110.1 as ‘failure by a staff member to comply with his or her
obligations under the Charter of the United Nations, the Staff
Regulations and Staff Rules or other administrative issuances, or to
observe the standards of conduct expected of an international civil
servant.” Conduct for which disciplary measures may be imposed
includes, but is not limited to:

@) Acts or omissions in conflict with the general
obligations of staff members sktrth in article 1 of the Staff
Regulations and the rules amgdtructions implementing it;

(b) Unlawful acts (e.g., theffraud, possession or sale of
illegal substances, smuggling) on or off United Nations
premises, and whether or noetbtaff member was officially
on duty at the time;
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or her responses; and offefarmation on how to obtain such
assistance.

If the Secretary-General authorizasspension, the staff member shall
be informed of the reason foretlsuspension and its probable duration
and shall surrender his or hgrounds pass. A staff member on
suspension may not enter United Nations premises without first
requesting permission and shall Héoaled the opportunity to enter,
under escort, if necessary to prepaiseor her defence or for any other
valid reason.

7. The staff member should be giva specified time to answer
the allegations and produce coumteling evidence, if any. The
amount of time allowed shall take account of the seriousness and
complexity of the matter.

If more time is required, it shalle granted upon the staff member's
written request for an extensionyigig cogent reasons why he or she
is unable to comply with the deadline. If no response is submitted
within the time-limit, the matter shall nevertheless proceed.

8. The entire dossier is thenlsnitted to [the ASG], Office of
Human Resources Management. lalslconsist of the documentation
listed under subparagraphs
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Applicant’s contentions
59. The Applicant’s principal contenti@ may be summarized as follows:

a. Placing the Applicant on SLWFP under former staff rule 105.2(a)(i)
was in effect a disguised disciplinary measure similar to suspension from
service, which is only @plicable after allegations of misconduct have been

formulated following the applicain of due process requirements;

b. The Organization has not demonstrated any legitimate purpose or
compelling interest that was servied placing the Applicant on SLWFP and

publicly announcing that fact;

C. Grave errors were contained in @04 Draft Report, namely that the
Applicant was not even present in Neéferk during four outof five cited

procurement transactions, renderingdheit comments “clearly erroneous”;

d. The decision to place the Applicant on SLWFP followed two
exonerations of the Applicant by OIOB following the 2003 and 2004 Draft
Reports; further, any so-called “frauaddicators” in those reports were based
on factual inaccuracies that were newerified or corrected; thus, the
Applicant was placed on SLWFP based on incorrect data known to and

promulgated by the Respondent;

e. The Applicant was given no explditm for the decision to place the
Applicant on SLWFP;

f. The Organization has not addressthe JAB conclusion that the
decision “was not driven by factsat, but simply by perceptions”;

g. Other staff members were coensated for the Organization’'s
decision to place them on SLWFP, which compensation decision is
inconsistent with the arguments that the Respondent advances in the

Applicant’s case.
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h. The Applicant was placed on SLWFP until such time as the fact-
finding and investigation into the Ongaation’s procurement activities was
concluded by the OIOS/PTF.

Consideration

Did the Organization properly exercise its discretionary authority by placing the
Applicant on SLWFP pursuant to former staff rule 105.2(a)(i) effective 16 January
20067

Was former staff rule 105.2(a)(i) properly relied upon to place the Applicant
on SLWFP?

61. In placing the Applicant on SLWFP, the Respondent has attempted to
characterize the SLWFP measure as a non-disciplinary measure by stating to the
Applicant that “... your placement on spededve with full pay [pursuant to former

staff rule 105.2(a)(i)] is a purely administraimeasure, which is not disciplinary in
nature and is taken to assist the Organization in comduatifull assessment of the
situation” (16 January2006 memorandum from the then-Chef de Cabinet,

Mr. Malloch Brown, to the Applicant).

62. The Tribunal notes the discussionkamunyi UNDT/2010/214 (Judge Shaw)

on the issue of placing a staff member on SLWFP under former staff rule 105.2(a)(i)
under circumstances that were disciplinary in nature. Thiminal agrees with and
adopts theKamunyi reasoninghat former staff rule 105.2 did not permit placing a
staff member on SLWFP where an invgation was being made into possible
wrong-doing by that staff member. To uUsemer staff rule 105.2 in such a manner
would render the provisions of former &fjter X of the Staff Rules and ST/Al/371
meaningless, since the protectionsfafmer Chapter X and ST/Al/371 would not
need to be respected when the more general former staff rule 105.2 could be relied

upon.

63. As stated irkKamunyi, former staff rule 105.2 concemapecial leave. It was

located in Chapter V of the former 8tRules under the heading “Annual and special
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leave”, which provided for annual leave, spg¢teave and home leave. Under former
staff regulation 5.2, special leave could be authorizedhbySecretary-General in

“exceptional cases”.

64. The policy behind former staff rule 105a&s that where a staff member had
reason to request special lealhe or she might do sorfthe reasons stated in the
rule. Special leave could only be graht@ exceptional circumstances, including
advanced study, research, extended illnassd, child care. @er than annual and

home leave, the grounds on which stafémbers could apply to the Secretary-

General for leave did not include or refer to disciplinary measures.

65. The Tribunal concurs with and adopts emunyi findings that the phrase in
former staff rule 105.2 “the interest of t@eganization” constrained the discretion of

the Secretary-General in granting spededve. The words “exceptional cases”
related to situations referred to earlierttie same staff rule, such as where the staff
member was undertaking research that wdadnefit the United Nations, or where a
staff member was unable to perform his or her duties by reason of illness or child care
obligations. The phrase “exceptional cases$ wat intended to be a catch-all that

extended to Chapter X of the 8tRules on disciplinary measures.

66. When the Applicant was placed on \SEP, the Organization in fact was
conducting an investigationtm “possible fraud, abusend waste” (30 January 2006
Secretary-General letter to staffnda the Organization was deemed “at risk”
(13 December 2005 email of then-USG/OI®&. Ahlenius, to the then Officer-in-
Charge, UNPS). The exact nature & DIOS/PTF investigation is discussed, infra
within this Judgment. The reasons pdacing the Applicant oSLWFP did not fall
under the rubric of advanced study, reskarextended illness, and child care of

former staff rule 105.2(a).

67. Since the Tribunal has determined tfatmer staff rule 105.2(a)(i) did not
permit placing a staff member on SLWFP where an investigation into possible

wrong-doing by a staff member was being made, the Tribunal will not address, as
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being inapplicable, the parties’ contems regarding “exceptional circumstances”
under former staff rule 105.2(a)(i).

68. Moreover, the 16 January 2006 letter from Mr. Malloch Brown to the
Applicant placing the Applicant on SLWFRdicates that the dexsiton was taken at
the highest level (by the Secretary-Gaheéhimself), which would not make any
sense at all if putting the Applicant @.WFP was “administrative” in nature.

69. Juxtaposed against provisions of ater V of the former Staff Rules,
regarding annual leave, special leave andénteave, are the provisions of Chapter X

(Disciplinary measures and procedures).

70.  Under former staff rule 110.3(b) in Chap X, the only measures that were
not considered to be disciplinary measungthin the meaning of former staff rule
110.3 were: (i) reprimand, writteor oral, by a supervisoryfftcial; (ii) recovery of

moneys owed to the Organization; and (iii) suspension pursuane 110.2.

71. Omitted from the list of non-disciplinary measures under former staff rule
110.3(b) was any mention of placing a stamber on leave pursuant to former staff
rule 105.2(a)(i), thus suggeng (as determined iKamunyi) that former staff rule
105.2(a)(i) had a different purpose behind it.

72.  Stated another way, the Respondent’'sgypia argument in this case is that
the decision to place the Ajggant on SLWFP under formestaff rule 105.2(a)(i) was
an “administrative measure” only and not giioary in nature. However, the listing
of non-disciplinary measures in formeaf§trule 110.3(b) did noinclude placing a
staff member on SLWFP undenifoer staff rule 105.2(a)(i).

73. The Tribunal finds that former staffile 105.2(a)(i) wasiot properly relied
upon to place the Applicant on SLWFP.
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Was the OIOS/PTFE investigatiorm prelimnary investigation under
ST/AI/371, sec. 2, or a formal investigation under ST/AI/371, sec. 6?

74. Having determined that former staff rule 105.2(a)(i) was not properly relied
upon as authority foplacing the Applicant on SLWFP, the next inquiry is whether
the OIOF/PTF investigation constitdtea preliminary invstigation only under
ST/AI/371, sec. 2, or whether it, in fadtad the purposes and aims of a formal
investigation under ST/AI/371, sec. 6. Timguiry is important, for it determines
whether the act of placing the Applicant on SLWFP constitugsdfacto suspension

for disciplinary purposes and whether tApplicant should have been afforded

certain due process rights as a result.

75. A preliminary investigation under ST/ABT1, sec. 2, is differentiated from a
formal investigation under 3Al1/371, sec. 6, as occupyingfidirent places within the
overall structure of ST/AI/371. The distinatocedural steps for disciplinary matters

are:
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possible wrongdoer in any investigation procedure and at any stage,

he has the right to invoke due process with everything that this
guarantees. Moreover, the Tribunal finds that there is a general
principle of law according to which, in modern times, it is simply
intolerable for a person to be asked to collaborate in procedures which
are moving contrary to his interestgje processu.

78.  Certainly, the OIOS/IAD audit reports spanning a three-year period of time
(the 2003, 2004 and 2005 Draft Reports—altiiaft form) provide
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suspension under ST/AI/371, sec. 4 (“the protdedentified in UNPS were of such a
magnitude that they needed to be addressed on a comprehensive way”) (see the
OIOS/PTF Terms of Reference, para. 6).

82.  This Tribunal notes the case Bérezghi UNDT/2010/122, in which a staff
member challenged the lack of due progagsts during an OIOS investigation. The
Dispute Tribunal there held that the dopmdcess rights of SAI/371 did not exist
during the investigation, which this Triburtalieves is a refererdo the preliminary
investigation under ST/AI/371, sec. 2.

83. The Applicant’s case is fundamentally different fraerezghi: at the time the
applicant (Zerezghi) was interviewed by OIOS, the respondent had not formed any
opinion one way or the other@ purpose of a preliminaipvestigation) as to the
likelihood that the applicant likely had conttad the acts in question. For the eight
staff members placed on SLWFP, inchglithe Applicant, by the time the then-
USG/OIOS, Ms. Ahlenius, on 13 December 2
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86. The Tribunal finds that, having passeghe threshold of a preliminary
investigation, the OIOS/PTF investigatisras not a preliminary investigation under
ST/AI/317, sec. 3, but rather constitutadformal investigation under ST/AI/371,

sec. 6.

Did the decision to place the Applicant on SLWFP constituge dacto
suspension?

87. Having determined that the OIOS/PTF constituted a formal investigation for
purposes of ST/AI/371, the Tribunal alfads that the Organization should have
implemented the due process protectiohST/Al/371 when mcing the Applicant

on SLWFP.

88. In addition to being a formal invegation under ST/AI/317 which required
implementation of the due process protectiohghat administrave instruction, the
decision to place the Applicant on SLWFP also constituted a suspension for

disciplinary purposes, for which the du®pess protections of ST/AI/371 attached.

89. That the decision to place the Applicant on SLWFP constitutdel facto
suspension as a disciplinary measure is evident from the requirements for, and

attributes of, a suspension.

90. The requirements governing a susgen can be found by looking at the
provisions of Chapter X of the former Staff Rules, particularly former staff rules
110.2 and 110.3, and ST/AI/371.

91. Under former staff rule 110.2, a propsuspension requirethat (a) an
“investigation” is being made, (b) into matiethat are disciplinary in nature, (c)
following a charge of misconduct, (d) with statement of the reasons for the

suspension, and (e) its probable duration.

92. Under ST/AI/371, sec. 4, a suspensinay be imposed upon a staff member
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b. The findings of the OIOS/PTF edred the Applicant of having
violated the regulations and rules of






UNDT/NY/2010/027/UNAT/1659
Judgment No. UNDT/2011/081

suspension, the Organization’s failure to Bldormal charge of misconduct against
the Applicant is all the more striking.

98. In reality, the Respondent chargdgte Applicant with misconduct on sab

silentio basis, made a decision that the caseresy the Applicant should be pursued,
and constituted its special OIOS/PTF lwok into the matter. The impression
conveyed is that of a purposeful denadl due process rights for all eight staff

members concerned.

99. The Tribunal finds that the decision ptace the Applicant on SLWFP under
former staff rule 105.2(a)(i) constitutedda facto suspension under former staff
rule 110.2 and ST/AI/371.

100. The Tribunal finds that the procedurasd protections of ST/AI/371, sec. 6,
should have applied whengging the Applicant on SLWFR{ facto suspension) and
during the OIOS/PTF investigation.

101. The Tribunal finds that the Organtman did not properly exercise its
discretionary authority by placing the Amant on SLWFP pursuant to former staff
rule 105.2(a)(i) effective 16 January 2006.

Were the Applicant’s due process rights observed when the Secretary-General
exercised his discretionary authority to place the Applicant on Applicant on SLWFP
pursuant to former staff rule 105.2(a)(i) effective 16 January 2006?

102. Having determined that the Applicawis being formally investigated under
former staff rule 110.2 and sec. 6 of SWBX1, that the Organization erred in placing
the Applicant on SLWFP under former staff rule 105.2(a)(i), that
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123. OIOS reviewed five procurement cases [Cases Nos. 1-5, see
para. 18 of this Judgment] awarded to Vendor Y, to identify and
analyze patterns of fraud indicatorall of these cases involved the
Chief of PD Field Procurement Section who was also a frequent
Officer-in-Charge for PD, and a PD officer. The total value of these
five cases was $48.6 million. These findings 