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well as in terms of experience. With respectettucation, too, it shows that the Applicant only
partially fulfilled the requirements of the position, with degrees in linguistics, while the notice
required at least one master’s level university degor the equivalent, preferably in economics,
social sciences or a related discipline.

8. Of the eight candidates interviewed, thehad panel identified two nh@ internal candidates
(hereinafter candidates X and Y) as meeting rigiirements of the position in terms of skills and
experience, and one female external candidate asngeeost of the criteria of the position as regards
skills and, partially, experience. The other five candidates were rated as only partially fulfilling the
requirements of the position in terms of skills andipdy or not at all in terms of experience.

9. In a memorandum dated 27 April 2006 addezl to the Assistant Secretary-General for
Human Resources Management and setting out the procedure to be followed by the ad hoc panel,
the Under-Secretary-General for Economic &utial Affairs recommended the appointment of
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15. In a memorandum dated 27 May 2008, the Senior Review Group authorized the disclosure of the
documents relating to the selection process to dR;ondition they not be disclosed to the Applicant.

16. In a memorandum dated 2 June 2008, tb&ishant Secretary-General for Human Resources
Management sent JAB: (a) the vacancy noticeti{®)Applicant’s scorecard, reflecting the outcome

of her interview with the ad hoc panel (see pada(c) the memorandum of 27 April 2006 from the
department chief to the Assistant Secnet@eneral for Human Resources Management
recommending the appointment of candidate X (see para. 9); (d) the memorandum of 11 May 2006
from the Senior Review Group to the Secretary-Ge
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considering the lateness of the filing of the requesbe due to the Twunal's transition from the
old to the new system of administration of justice.

25. By Order No. 71 (GVA/2010) of 31 August 2010, the Tribunal took several administrative
steps consequent on the referral by the Appealsual. In particular, it ordered the Applicant to
submit a corrected application no later than 1oBet 2010 and, at her request (see para. 22), sent
her a copy of the memorandum of the Seniovi®e Group dated 11 May 2006, as sent to JAB.

26. On 1 September 2010, the Applicant sent the President of this Tribunal a motion for recusal
of the judge hearing the case and a request for a change a venue from Geneva to New York.

27. By Order No. 72 (GVA/2010) of 17 September 2010, the President of the Tribunal dismissed
the motion for recusal as unfounded and noted that it was up to the presiding judge to rule on the
request for a change of venue.

28. In an e-mail dated 19 September 2010, thelidgpt reiterated her request for a change of
venue. She further requested that Order No. 71 (@W2R0) be suspended insofar as it directed her

to submit her application no later than 1 October 2010 and that the 30-day deadline for submission
of the application be extended until such timehescase could be referrémla judge in New York.

29. By Order No. 73 (GVA/2010) of 21 Septemh2010, the presiding judge rejected the
Applicant’s request for a changd venue. He also gave thepplicant an additional 15 days, until
15 October 2010, to submit a corrected application.

30. In an e-mail dated 15 October 2010, the Applicant’s newly designated Counsel submitted to the
New York Registry of the Tribunal — without informing the Geneva Registry where the case was
registered and without quoting the case number attributed to the matter by the Geneva Registry — the
full application “in order for the Respondent to prepare its Answer within the 30-day timeframe”.
Counsel for the Applicant explained in his e-mail that he was submitting the application to the New York
Registry “for reasons of geographical proximatyd in accordance with UNDT’s rules of procedure”.

31. Moreover, in an e-mail dated 17 October 2010, Counsel for the Applicant submitted to the
Geneva Registry of the Tribunal — this time without informing the New York Registry — a motion for
stay of proceedings and requested confirmation“timiaction [would] be udertaken ... by UNDT in
Geneva” pending a ruling by the Appeals Tribunal on several issues raised by Counsel for the Applicant,
namely an appeal against this Tribunal’s Orders Nos. 71 and 73 and a request for interpretation of the
Appeals Tribunal’s judgement 2010-UNAT-043 “on the determination of venue”.

32. By Order No. 80 (GVA/2010) of 21 October 2010, the Tribunal dismissed the application for
a stay of proceedings submitted by the Applicamd ordered the Respondent to submit its Answer
to the application by 22 November 2010, noting the following:

11. What is clear from the facts relatecbad is that by addressing the above-mentioned
e-mails of 15 and 17 October 2010 to two different Registries, in full knowledge of Order
No. 73 (GVA/2010) of 21 September 2010 whereby the judge in charge of the case refused a
change of venue, Counsel for the Applicant attempted to mislead the Tribunal and, by
transparent artifices, to impede both thmwe judge’s order and Order No. 72 (GVA/2010)
dated 17 September 2010 issued by the Presid¢né dfribunal rejecting the request for recusal

of the judge hearing the case. The Tribunal is bound to remind Counsel for the Applicant that
such manoeuvres are unacceptable; they ardgoaphpair the serenity indispensable to the
administration of justice and hence the very case he has a duty to defend.

33.  On 22 November 2010, the Respondent submitted its Answer to the application.

34. In a letter dated 23 November 2010, the Tribunal gave the Applicant two weeks to submit
comments on the Respondent’s Answer. In addition, it informed the parties that a hearing would be
held on 12 January 2011.
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35. In an e-mail dated 24 November 2010, Counsel for the Applicant submitted to the President
of the Tribunal ex parte, that is, without infang the Respondent, a new request for recusal of the
judge hearing the case, arguing in particular that “critical and hostile” language used by the
judge in Order No. 80 had placed the judge in a conflict of interest and calling for formation of a
panel of three judges to rule on the motion for recusal.

36. By Order No. 86 (GVA/2010) of 30 November 2010, the President of the Tribunal dismissed
the second motion for recusal filed by the Applicant, saying that she had failed to prove the
existence of a conflict of interest. He also fflat through his e-mails of 15 and 17 October 2010,
Counsel for the Applicant had not only deliberately ignored Order No. 73 (GVA/2010) refusing a
change of venue for the case, but had attempted to mislead the Tribunal, and that such manoeuvres
amply justified the reprimand thatad in fact been issued by the Judge hearing the case. He also
reminded Counsel for the Applicant that it was duty to obey the orders of the Tribunal.

37. In a submission dated 1 December 2010, the Respondent asked the Tribunal to award costs
against the Applicant inasmuch as she had clestslised procedure through her various frivolous,
vexatious and indeed misleading submissions, hamhe first motion for recusal and the request

for change of venue of 1 September 2010, shbmission of her application to the New York
registry on 15 October 2010, the submission ataguest for stay of proceedings to the Geneva
registry on 17 October 2010 and the second motion for recusal of 24 November 2010.

38. On 7 December 2010, the Applicant sithed comments on the Respondent’'s Answer and
asked for postponement of the hearing scheduled for 12 January 2011, as she and her Counsel
would not be available on that date.

39. In a letter dated 8 December 2010, the Tribuharefore informed the parties that the
hearing of 12 January 2011 was postponed and that a new date would be set in due course.

40. Inits ruling No. 2011-UNAT-101 of 1 March 2011, the Appeals Tribunal rejected the Applicant’s
application for interpretation of ruling No. 2010-UNAT
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Parties’ contentions

45.  The Applicant’s contentions are:

(@) The Senior Review Group did not, prior to the meeting of the ad hoc panel, approve the
evaluation criteria for the post in question, as required under Administrative Instruction ST/Al/2002/4;

(b) During the selection process, her application did not receive the full and fair
consideration she was entitled to;

(c)  Her curriculum vitae and scorecards weranipulated and falsified before the ad hoc
panel conducting the interviews. The candidatestecards were not signed by the panel members.
Her university education was misinterpreted. Hgvegience and qualifications were systematically
undervalued, whereas those of candidate X vexaggerated. The ad hoc panel committed gross
errors, particularly in assessing her “intergovernmental and diplomatic skills”. The ad hoc panel did
not ask the same questions of all candidatesvieteed; further, it should have established a
comparative evaluation grid for candidates. Her interview with the ad hoc panel took only 20 minutes;

(d) The evaluation report, wherein she had received the highest mark, was held back by
DESA, which did not make it available to the Senior Review Group;

(e)  The Senior Review Group’s meeting wasgular and inquorate; the President was absent
and there were no evaluation procedures. The minutes of the meeting of 9 May 2006 were not signed by
an official authorized to do so, but by an interiregient who had not been appointed by the Secretary-
General. Under Secretary-General's bulletin ST/SGB8%24, the Senior Review Group is required to
release its evaluation procedures, but has not done so. The majority of the eight members of the Group,
including the President appointed by the Secretanye@d, appear to have been absent. Though the
Respondent contends that Administrative Instarc®T/Al/392 was respected in this case, it should be
noted that that Instruction was no longer ineeffat the relevant time but had been replaced by
Secretary-General's bulletin ST/SGB/2005/4. Thegakemeeting may in fact never have taken place.
The procedural irregularities are substantial anddefit to invalidate thentire selection process;

(f) Moreover, that process was conducteidhaut regard for Administrative Instruction
ST/AI/1999/9 (Special measures for the achievement of gender equality). Under that Instruction,
she ought to have been classified at the samé ¢tev@gher than the male candidates and received
priority consideration for promotion to the D-Z/&d. The Office of Human Resources Management
did not
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48. The Respondent’s contentions are:

(@) The ad hoc panel erred in failing to take into account the Applicant's business
administration certificate and concluding thatesbnly partially fulfilled the post's education
criteria. However, it is very unlikely that thamission had an impact on the overall assessment of
her application and hence her chances of promofmmas appears from her scorecard, the ad hoc
panel determined during the interview that the Applicant had a number of shortcomings and
deficiencies not shown by the three candidatesuhél to meet all or most of the skills criteria;

(b) According to the Appeals Tribunal case lawolénki, 2010-UNAT-044), in
determining compensation in the area of promotion, this Tribunal must be guided by two
considerations: the nature of the irregularitideat led to the cancellation of the disputed
administrative decision, and an assessment of the realistic chance of promotion the staff member
would have had if the procedure had been legal. In this case, the Applicant had little or no chance
of being promoted and is therefore entitled otmyminimum compensation. The Secretary-General
has adequately compensated her by paying her three months’ net base salary;

(c)  Administrative Instruction ST/AI/1999/9 stipulates that when a woman applies for a
vacant post in the Professional category afbve, she shall be appointed on condition her
qualifications meet the requirements for the vaqeodt and are substantially equal or superior to
those of competing male candidates. As thelisppt does not meet those conditions, she could not
expect to be appointed under the speciaasures for the achievement of gender equality;

(d) The Senior Review Group’s meetings wemnsistent with established procedures.
Contrary to the Applicant’s claim, the Group’s membership in 2006 was not eight persons but five
and a chairperson, in accordance with bulletin ST/SGB/2005/4. At the meeting of 9 May 2006, the
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50. Although the Applicant requested that wigses be summoned to the hearing, the Tribunal
considers that in reviewing appointments to a pastl given the type of control exercised by the
Tribunal over negative decisions, it is generalipnecessary to hear witnesses. Given the
discretionary nature of selection decisions, a @islgontrol over the legalitpf such decisions is
limited to a review of the regularity of the praokeee followed in making the decision and an effort

to ensure that no factual error or manifestor of assessment was committed by the persons
involved in the procedure. In this case, given the evidence on file, it does not appear that any
witness would be helpful to the Tribunal.

51. Furthermore, the Tribunal considers thatApelicant has receivedladocuments relevant to
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falsified and that she was discriminated against, but she fails to adduce any shred of evidence for
her allegations, whereas the Administration placesl dandidates’ scorecards on file after their
interview before the panel; the document® an no way unusual, nor was there any legal
requirement for them to be signed by panel membeesther is use of an evaluation grid, such as

the Applicant contends ought to have been used, a regulatory requirement.

58. However, the Applicant is right in assertiag, JAB and subsequently the Secretary-General
have recognized, that the ad hoc panel made tarrabherror regarding her university education
qualifications. What the Applicant has not editied is that the ad hoc panel committed any
factual error or manifest error of assessmengvaluating her “intergovernmental and diplomatic
skills”, and the Tribunal recalls that assessmerthefApplicant with respedb that criterion falls
within the panel’s discretionary power. Similarlyghile the Applicant contends that the ad hoc
panel did not ask the same questions of all canelsdat the interview, her allegation is unsupported
by any shred of evidence; and in any eventsumch requirement is imposed by any regulation.

59. Third, and as already noted above, givenTtfitaunal’s limited oversight capacity in terms of

the ad hoc panel's assessment of candidatedifigations, the Tribunal cannot usurp the panel’s
function and rule, as the Applicant requested in writing and at the hearing, that she was the best
qualified candidate for the post in question, whertbaspanel noted on her scorecard that in terms

of skills she only partially met the criteria dhe post and that it had found a number of
shortcomings and deficiencies in that respect as well as in her experience.

60. Fourth, it is not clear from the evidence on file that in his memorandum of 27 April 2006
addressed to the Assistant Secretary-Gdnefor Human Resources Management and
recommending the appointment of candidate X, the Under-Secretary-General for Economic and
Social Affairs complied with the following provisions of Administrative Instruction ST/A1/1999/9,
which require him to explain the choice of a man when a woman is also a candidate:

Selection/appointment

1.8 (&) Vacancies in the Professional categamy above shall be filled, when there are
one or more women candidates, by af those candidates provided that:

(i) Her qualifications meet the requirements for the vacant post;

(i)  Her qualifications are substantially @al or superior to those of competing
male candidates;

(b) In accordance with staff regulation 4the fullest regard shall be given to the
gualifications and experience of women abig in the service of the United Nations;

(c) In evaluating women candidates, partesutmphasis shall be given to potential
to perform at the higher level, although women may not have been offered such an
opportunity in their prior service;

(d) When the qualifications of one or more women candidates match the
requirements for the vacant post and the departrmeoffice recommends a male candidate,
the department or office shall submit to the appointment and promotion bodies a written
analysis, with appropriate supporting documentation, indicating how the qualifications and
experience of the recommended candidate, when compared to the core requirements of the
post, are clearly superior to those of famale candidates whaeere not recommended ...

61. Fifth, the Applicant contends that mansegularities were committed during the meeting on

9 May 2006, during which the Senior Review Group verified that the ad hoc panel had applied the
evaluation criteria, approved the recommendatibrrandidate X by the Under-Secretary-General

for Economic and Social Affairs and recommended that the Secretary-General also give his
approval. The Applicant claims that the Groupuld not legally meet since it had not developed
and published its own procedures.
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62. It is undisputed that the Senior Review Group met without having developed and published
its own procedures, as it was required to do urgbmtion 3.2 of Secretary-General’s bulletin
ST/SGB/2005/4 of 28 February 2005. Although thespptandent contends that the Senior Review
Group was lawfully entitled to apply the rule$ procedure prepared by the forerunner Group
(ST/SGB/2001/9), that argument cannot be upheld by the Tribunal inasmuch as the Group
membership was changed from four persons to five, excluding the Chairperson in each case; that
necessarily altered the quorum and called for the adoption of new internal procedures.

63. Finally, it is not disputed by the Respond#t the Assistant Secretary-General for Policy
Coordination and Inter-Agency Affairs, who sat on the ad hoc panel appointed to evaluate
applications for the post in question, also particip
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70. Given all the evidence on file and the discussions at the hearing, the Tribunal considers that
if no irregularity had been committed the Applicanthances of appointment could fairly be put at
one in four.

71. Regarding compensation for the damages suffered by the Applicant, the Appeals Tribunal, in
its judgement No. 2010-UNAT-09%ntaki, stated:

Not every violation will necessarily lead #m award of compensation. Compensation may
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(b)  All of the Applicant’s other claims are dismissed,;

(c) She is ordered to pay the Respondent the sum of US$ 2,000 as costs.

Judge Jean-Francois Cousin
So ruled this 10th day of June 2011

Entered in the Register on 10 June 2011

Victor Rodriguez, Registrar, Geneva

13-39415 13



