
Case No.: 
UNDT/NY/2010/057/
UNAT/1576 

Judg men t No.: UNDT/2011/182 

Date: 26 Octo b er 2011 
 



  Case No. UNDT/NY/2010/057/UNAT/1576 

  Judg men t No. UNDT/2011/182 

 

Introduction 

1. T h e Appli c ant appea l e d to the forme r Unite d Natio n s Admi n i s t r at i v e Tribu n a l 

(“UNAT”) on 28 January 2008 against three ad mi nist r a t i v e decision s :  

the non-renewal of his fixed-term contract  beyond its expiry date of 12 March 2005; 

the denial of paymen t of his salary and in creme nts for the last two months of his 

emplo y me n t when he was on sick leave ; and the place me n t of an adver s e note 

(“Note”) on his Official Status File (“OSF”) on 13 July 2006. 

2. T h e case was transfer r e d to the Un ited Nations Dispute Tribunal on 

17 March 2010.  The cas e has been through a case manage me n t proces s during which 
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d. T o compen s a t e the Applic a n t in the amount of 3 years’ net base salary 

for the abusive decisio n s placing the adverse Note in his OSF, for the 

12 March 2003 wrongfu l termi n a t i o n and non-renewal of the 

Applican t ’ s contract, and for the subsequ e n t loss of employme n t 

resul t i n g from advers e work refere nces by his for mer employer, the 

Respondent; 

e.  T o reinst a t e the Applica n t ’ s medical coverage for the 

January/Februar y 2005 sick leave, in order for him to claim that 

period ’ s me dica l expens e s ; 

f.  
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8. A s this eviden c e concer n s the job app lic a t i o n s made by th e Applic a nt since 

his separation, it is not re levant to the Applicant’s substantive claims. Although it 

may have some relevan c e to the Applica n t ’ s claims for remedies, the Tribunal is 

satis fie d that there is suff i c i e nt evidenc e befor e it to enabl e a decisi o n on remed i e s to 

be made without any further eviden c e 

9. T h e Applic a n t also alleges that evidenc e should be called to rebut some 

findings by the Office of Internal Oversigh t Se rvi c e s (“OIOS”).  He refers to a hotel 

manag e r who he says would confi r m that the Applica n t was a guest at a particu l a r 

hotel despi t e OIOS’ state me n t to the contr a r y, and to diploma t s in Jordan who were 

witne s s e s to the Appli ca n t ’ s super vi s o r ’s st ate of “ebri e t y (sic.)”.  These last three 

items of evidenc e would be relevan t to a re view of the OIOS invest i ga t i o n but it is 

beyond the scope of the issues before the Tribun a l.  That eviden c e is not releva n t to 

the three subst a n t i v e issue s of the case. 

10. H a v i n g consi d e r e d the Appli c a nt ’ s reque s t to call evide n ce addit i o na l to that 

referr e d to in the JAB report, the Tribun a l holds that this case can be determi n e d on 

the extensiv e papers filed and that a heari n g is not requi r e d  to do justic e in this case. 

Facts  

11. T h e Appli c ant was a former P-4 level Po li t i ca l Affa i r s Offi c e r with the Unite d 

Nations Assistance Mission fo r Iraq (“UNAMI”).  He held fixed-term contra c t s from 

October 2003 which were renewed for three or six months. The last renewal was for 

two months until 13 March 2005.  The reason s given for non-renewal were given to 

the Appli c ant at the time.  There is no evide n c e that the non-renew a l relat e d to 

perfor ma n c e issue s. 

12. T h e Applic a n t was absent from  duty from 24 Decemb e r 2004.  On 

5 Januar y 2005, the Applic a nt took a holida y in Morocc o.  He says he became sick 

and was hospit a l i s e d.  Once he was advise d by doctor s that he could trave l, the 

Applican t contacte d the Special Represen t a tive of the Secretary-General for Iraq 
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(“SRSG”) to inform him that he had recove red and would be returning to his post in 

Iraq.  He was told inst ead to travel to New York and wait for further instructions.  He 

provid e d a medica l certif i c a t
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24. O n 18 Octobe r 2006, followi n g an unsucc e s s f u l admi n i s t r a t i v e revie w of the 

decisions not to renew his fixed-term  appoint ment beyond 12 March 2005, to deny 

him payme nt of his salary and entitl e me n t s and to place a Note on his OSF in 

connection with the findings of OI OS, the Ap pli c a nt filed a state me n t of appea l with 

the JAB.  

25. The JAB rejected the Applicant’s clai m that the non-renewal violated his 

rights and his claim for compen s a t i o n, but f ound that the retent i o n of the Note on his 

file without an opportunity to review and respond to th e allegations against him 

would be a violati o n of his rights. 
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Haiti and Congo, a Human Rights Officer post  in Jordan with the UN Office for 

Proje ct Servi c e s and unspe c i fi e d posit i o ns with the United Natio n s Devel o p me n t 

Programme in Jordan and Lebanon.   The li st suggests that he made at least ten 

appli c a t i o n s for emplo y m e n t with the Organiz a t i o n between 30 April 2005 and 

18 August 2006.  He says that since the termin a t i o n of his contra c t he has been left 

withou t work and revenu e.  He has been compe l l e d to sell his house.  He produc e d a 

mortgage default document and a notice of foreclosure sale of a property which are 

not in his name, but their authent i c i t y has not been challenged by the Respondent. 

30. I n 2007, the Applica n t and the Respond e n t corresp o n d e d about his 

entitl e me n t s upon separa t i o n.  By letter  dated 22 May 2007, the Applicant was 

informe d that, upon proces s i n g his final pay upon separation, it was determined that 

he had been overpa i d USD9,687.02.  This was becaus e he had been placed on leave 

without pay from 2 to 23 February 2005.  
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33. T h e Respon d e n t also produc e d work sheets showin g the calcul a t i o n of 

overpay me n t as well as his final stateme n t 
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Adverse Note on file 

37. T h e Appli ca n t maint a i n s that it is common knowledge that OIOS has been 

discredited for the way it conducted earlier investigations.  He cooperated with the 

OIOS investi g a t i o n but it was not conduc t e d objec t i v e l y or in accor d a n c e with 

General Assembl y resolut i o n s.  The report’ s content s were not communi c a t e d to him 

at the time of its releas e and he had no opport u n i t y to comme n t on it. 

38. O H R M did not give him advanc e notice before insert i n g the adverse 

comments in his OSF. 

39. T h e OIOS invest i ga t i o n and the OHRM fo llow-up were in direct relatio n to 

the Applic a n t ’ s terms of appoin t me n t, his non- renewal of contract and work relation s 

at UNAMI.   

Entitlements claimed by the Applicant 

40. T h e Appli c ant alleg e s that he had not recei v e d a numbe r of  payments which 

were due to him.    In the view of the Applic a n t, he has received no valid rebuttal of 

these claims from the Respo n d e n t 

Respondent’s submissions 

Non-renewal of contract 

41. T h e Respo n d e n t submi t s the appli c a t i o n is time-barred, as it was made outsi d e 
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48. I n additi o n, the Respon d e n t submit s that these amount s have been “paid in 

full”.  

Consideration 

Non-renewal of contract 

49. T h e deadline for the Appli cant to have sought an admi nistrative review of the 

decisi o n not to renew his fixed-term c ontrac t expire d on 12 May 2005.  His request 

for admi n i s t r a t i v e revi ew was th eref o r e 15 months out of time. 

50. U n d e r Articl e 8 of its Statut e, the Dispu t e Tribuna l is comp e t e n t to hear and 

pass judgme n t on an applic a t i o n if the applic a n t has previo u s l y submit t e d the 

conteste d admi nist r a t i v e decision for manage me n t evalua t i on withi n the appro p r i a t e 

deadlin e s.  This article has been interpreted by UNAT  to includ e reques t s for 

admi ni s t r a t i v e review under the former system of intern a l justic e (see Costa 2010-

UNAT-036).  The Tribun a l has no power to extend the time limits by whi c h a reques t 

for admi ni s t r a t i v e review can be sought. 

51. For these reasons the Tribunal has no ju risdiction to consider the Applicant’s 

claim agains t the non-renewa l of his fixed-term contra c t. 

Adverse Note on file 

52. I t is impor t a n t to note that the OIOS invest i g at i on was not of the Appli c ant ’s 

behav i o u r but of the SRSG he had compl a i n e d about.  To that extent there was no 

obliga t i o n on the Organi z a t i o n to disclo s e the resul t s of the invest i ga t i o n to the 

Appli c a n t.  It was the placeme n t of the Note on his OSF arising from the 

interpretation of the Respondent of the OIOS comments on the Applican t ’ s 

behavi o u r, as the compla i n a n t during the investigation, which gave rise to the 

obliga t i o n. 

53. T h e power to file adver se mater i al in the person ne l record s of a staff me mber 

is confer r e d by ST/AI/292. This Admini s t r a t i v e Instru c t i o n was promul g a t e d in 1982 
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for the express purpose of im ple me n t i n g the then Secre t a r y-Gener a l ’ s state me n t that 

anythin g that is adverse to a staff me mber should not go on a confidential file unless 

it has been shown to the pers on concerned.  The purpose of ST/AI/292 is to ensure 

fairn e s s to the staff membe r whils t retai n i n g the Admi ni s t r a t i o n ’ s cont rol over its 

recor d s. 

54. ST/AI/292 does not refer to for mer staff me mbe r s, but it is a logic a l, fair and 

reaso n a bl e impli c a t i o n that, in the intere s t s of maint ai n i n g the integ ri t y and 

comple t e n e s s of files, the Organi z a t i o n s hould not be preclu d e d from placin g advers e 

materi a l on the file of a former staff me mber  for future reference, should that become 

necess a r y.  With that right and duty, howev er, comes the responsibility of ensuring 

that the affect e d former staff me mb er is afford e d the fundame n t a l rights set out in 

ST/AI/292.  This is because the prejudicial effect of the adverse materia l continues as 

long as it rema in s on the former staff me mbe r’ s file and will have a bearing on the 

future prospe c t s of that for mer staff me mbe r shoul d they wish to be reemp l o y e d by 

the Organiz a t i o n or even by outside employe r s  if they become aware of the adverse 

Note. 

55. S T/AI/292 recogn i s e s three poten t i a l sourc e s of adver s e infor ma t i o n : from 

outsid e the Organi z a t i o n ; from  Me mber States ; and, as in this case, materi a l that 

relates to an appraisal of the staff me mb er’s performa n c e and conduct.  ST/AI/292 

acknow l e d g e s that all perfor ma n c e report s, special report s and other communic a t i o n s 

pertaining to a staff me mber ’ s perfo r ma n c e are a matte r of recor d and are open to 

rebutta l by the staff me mber.  Both the repor t and the rebut t a l are to be place d in the 

OSF.  This file const i t u t e s the sole repos i t o r y of the docume n t s relat i n g to the 

contrac t u a l status and career of the staff me mber.  

56. In order to ensure fairness, there are some fundame n t a l princip l e s of fair-

dealin g which must be met: 

a.  T h e Note should be accura t e.  This  require me n t is unwritt e n but was 

recognis e d in Applicant UNDT/2010/069.  This is to ensure that the 
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his emplo y me n t, an outco me at least as  damning— i f not more so—than a summa ry 

dismi s s a l.   

60. T h i s decisi o n was made withou t him seei ng the OIOS report.  This is a breach 

of his fundame ntal right to be fully infor m ed of the allegations made against him and 
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chance to commen t on it, and the failur e to provid e him with the full detail s relati n g 

to the adve rs e comme n t s in the Note were in breac h of the requi re me n t s of ST/AI/292 

and of the duty of the Respondent to prot ect the rights of the Applicant to due 

proce s s. 

Claim for reimbursement of salary and entitlements 

70. T h e Respon d e n t has provid e d full r ecords of the calculation of the 

entit l e me n t s due to th e Applicant upon separation as we ll as documented evidence of 

his leave entitl e me n t s and the way in which these were used. 

71. T h e Applic a n t disput e s these record s but has provid e d no eviden c e, except his 

own opinio n, to refute the Respon d e n t s submis s i o n s on this issue.  The Applic a n t ’ s 

clai ms for reimb u r s e me n t are not subs tan t i a t e d and therefo r e must fail. 

Conclusions 

72. T h e Appli ca n t ’ s claim relat i n g to the non-renewal of his contrac t is not 

72.4
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77. T h e adequac y of a remedy may be measur e d by the extent to which it places 

the succe s s fu l part y in the same posit i o n as  he or she would have been but for the 

breac h ( Mmata 2010-UNAT-092).  In this case, th e breach was non-complia n c e with 

ST/AI/292 follow i n g the non-renewal of the A ppl i c a n t ’ s contr a c t.  Until the Note was 

placed on his file some 17 months after his contra ct ended he was in a positi o n to 

apply for and be consi d er e d for other posit i o ns.  

78. T h e place me n t of the advers e Note stat in g that the Applic a n t should not be 

employed by the Organization in the future meant that whatever  steps he took to 

obtain a new positio n from that time were lik ely to be unsucce s s f u l, even if he was 

able to provide a referen c e.  The Note cl early states that he should not be employed.  

79. T o place the Applic a n t in the positi o n he would have been in but for the 

breach, the adverse Note should be rem oved from the Applican t ’ s OSF.    

80. T h e amount of compen s a t i o n awarde d shoul d also be refera b l e to the breach. 

Only in except i o n a l cases should the co mpens a tion exceed the equivalent of two 

years’ net base salary.   

81. I t is also necess a r y to take into accoun t the action s of the Applic a n t to 

ascert a i n wheth e r he cont r i b ut e d to the harm he has suffe r e d or faile d to mitig a t e his 

losse s. 

82. A s noted above, the Applic a n t twice did not take up the offer of the 

Respon d e n t to place a rebutt a l note on his OSF, once after it had alread y been placed 

there and again, in August 2007, when the S ecretar y-General decided to release to 

him a redacte d versio n of the OIOS report.  Only the second opportunity was realistic 

as only then was the Appli c a n t in posse s s i o n of all the fact s needed to make a proper 

rebutt a l.  It is also the case, however, that the Appli c a n t was activ el y pursu i n g his 

reme d i e s at that time so canno t be accused of sitting on his hands.  

83. T h e final factor to be taken into account  is the length of time it has taken for 

the case to be conclude d.  This is becaus e it was commen c e d under the old system of 

Page 20 of 22 



  Case No. UNDT/NY/2010/057/UNAT/1576 

  Judg men t No. UNDT/2011/182 

 
internal justice and had to be  transf e r r e d to the Disput e Tribuna l to await a decisi o n. 

It is not the fau lt of either party.  

84. 
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IT IS ORDE RED THAT : 

88. P u r s u a n t to Article 10.5(a) of the Statute of the Dispute Tribuna l, the 


