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temporary appointments following the exgicn of their fixed-term appointments,
there is no requirement, in law, to take a break in service—be it 1 day or 31 days—
prior to the temporary appointment”.

6. Following Villamoran, the Administration permitted the extension of staff on
fixed-term appointments until 31 @dter 2011 to allow for preparation and
promulgation of a revised administrativestruction on temporargppointments that
would include a provision requirg staff on fixed-term appointments to take a break

in service prior to their re-appdment on temporary contracts.

7. On 26 October 2011, the Under-S¢arg-General for Management
promulgated ST/Al/2010/4/Rev.l1 (Resd administrative instruction on
administration of temporary appointment§ection 5.2 of the revised instruction
altered the eligibility of staff members éimed-term contracts for re-employment on

a temporary appointment by introducing the following requirement:

Upon separation from service, inding, but not limitd to, expiration
or termination of, or resignation fr
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service of 31 days between their fixedateappointments and subsequent temporary

appointments.

10. On 1 November 2011, the Applicant’'s famsupervisor informed her that
OHRM had confirmed that, from the exgiom of her fixed-tem appointment on

31 October 2011, she would be required to @l3l-day break in service before re-
appointment on a subsequent temporary appointment. The Applicant was further
informed that the Tribunal’s judgments Rarekh, Helminger and Buckley applied

only to those staff members who appliedhe Tribunal for a suspension of action.

11. On 1 November 2011, the Applicardtied a request for management
evaluation of the contested decision ahd present application for suspension of

action.

Applicant’s submissions

12.  The Applicant’s principal contentis may be summarized as follows:

Prima facieunlawfulness

a. The decisionis prima facie unlawful for reasons stated Parekh,
Helminger andBuckley. The rationale for the break in service under sec. 5.2
of the revised administrative instrumti does not comport with principles of
fairness and due process aappears to have been included for the purpose of
depriving staff members afertain entittements thatvould otherwise flow

from continuous service;

b. Although this Tribunal is not empased to amend the administrative
instruction, it is empowered to detana whether the application of the
powers enshrined in it violates the rights of a paldic staff member and in
this determination this Tribunal is empered to look at th rationale of the

powers relied upon;
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C. The requirerant of a break in seice under sec. 5.2 does not appear to
implement a particular financial orast regulation or rule or Secretary-

General’s bulletin and is therefore improper anitha facie unlawful;

d. The promulgation of an adminiative issuance has two critical
components: availability and notificati. In the absence of proper notification
the Applicant was not aware of tlxistence of ST/AI/2010/4/Rev.1 until
1 November 2011 and unable to take stepsater for alternative employment

for the month of November;

Urgency

e. The Applicant was informed ofthe contested decision on

1 November 2011, one day after her fixerm appointment expired. The
Applicant concedes that the corezs decision has been implemented.
However, the implementation of th@ntested decision is of a continuous
nature and it can be suspended atialés to avoid further harm that cannot
be repaired Amar UNDT/2011/040). As ST/Al/2010/4/Rev.1 was not
published until 28 October 2011, the Applitaras never in a position to file

a request for suspension of action prior to the commencement of the

implementation of the contested decision;

Irreparable damage

f. The implementation of the contedtdecision will cause the Applicant
harm of an irreparable nature as dwd lead to a sudden loss of employment
and affect her pension participation,digal insurance and other entitlements,

and cause emotional distress.
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Respondent’s submissions

13.

The Respondent’s principal contentionaynibe summarized as follows:

Receivability

a. A period of separation from, or break service only applies to those
who are to be re-appointed on temporary appointments after the expiry of
their fixed-term appointment. No temporary vacancy announcement has been
advertised for the Applicant’s position nor has she applied or been selected for
a temporary appointment. The posstpiliof her obtaining a temporary
appointment is too remote to even consider the issue of a break in service.
Therefore, the Applicanseeks the suspension afdecision that does not
exist. In fact, she has nbeen required to take a break in service, her contract

simply expired on 31 October 2011,

b. The contested decision has beeplemented and therefore cannot be
suspended. The Respondent submitstti@Applicant’'s submission that there
is a continuing implementation of theontested decision is incorrect; the

Applicant seeks to circumvent theapl requirements of the Statute;

Prima facieunlawfulness

C. It is the case for the Responddhiat the revised administrative
instruction provides proceires that give effecto the new system of
appointments as outlined in staff rules 4.12—4.18. The Organization has broad
discretion in developing policy in its adnmstrative issuances to give effect to
staff rules. The requirement to tak8k-day break in seise between a fixed-

term appointment and temporary appoiaht is contained in the revised
administrative instruction, which was properly promulgated, published, and

made available to staff;
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d. The rationale for the 31-day separation requésirs lawful. Fixed-
term appointments for one year or longan only be given to staff members
following a competitive selection exerciséll appointments of less than one
year must be temporary appointments, made in accordance with
ST/AI/2010/4/Rev.1. The separation cannotdptficial in nature. While the
Tribunal may question why the separatperiod of 31 days has been chosen,
this must be within the discretion of the Administration to decide;

e. The Applicant knew for a period of bawyears that her contract was to
expire. She knew that she would have to separate from service. Furthermore,
this is not the first time that thApplicant has had to take a period of
separation from service prior to reappoient. She has previously taken such
periods of separation prior toeappointment since she commenced

employment with the United Nations;

Urgency

f. The Respondent submits that the urgency of this matter has been
created by the Applicant’s failure to pursue her claim in an expeditious
manner. The Applicant concedesatththe impugned decision has been
implemented, yet submits that its implemtation is of a “continuous nature”.
The contested decision was implersehon 31 October 2011. This decision
may have a “continuing effect” of non-ployment but this is distinct and

separate from implementation which o
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Irreparable damage

g. The Applicant has not met the burden of showing how the
implementation of the decision not to renew her would cause her irreparable
harm. A separation of 31 days woulsht deprive the Applicant of any
entittements that she would otherwisave received had her service been
continuous, nor has the Applicant prowddany details of such entitlements.
The Applicant did not submit any evidmnin support of her submission that
she would suffer emotional distress. Further, each of the entitlements referred
to by the Applicant, as well as any emotional distress, are capable of being

compensated if she succeeds in an application on the merits.

Consideration

14.  Article 2.2 of the Statute ahe Dispute Tribunal pwvides that the Tribunal

may suspend the implementation of a esteéd administrative decision action during
the pendency of management enxsion where the decision appeprsna facie to be
unlawful, in cases of particular urgency, and where its implementation would cause
irreparable damage. The Tribunal can suspkadontested decisionsly if all three

requirements of art. 2.2 of i®tatute have been met.

Receivability

15. The Applicant is not contesting thexpiration of her contract and her
separation from service on 31 October 2011. Instead, she contests the decision to
impose on her a 31-day period of ineligtyilfor re-employment on a temporary
appointment after the expiration of her &nt appointment on the grounds that it is

in violation of her contractualghts under her fixed-term contract.

16. In Villamoran, Parekh, Helminger, andBuckley, which concerned the same
subject matter, the Tribunal did not find thgphcations to be not receivable, and this

Tribunal sees no reason topdet from those rulings.
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Third issue

32. The third issue is whether the notice given to the Applicant of the imposition
of the 31-day period of ineligibility fore-appointment was in violation of the
principles of due process, good faith and fair dealing, and the Organization’s
obligation to “regularly inform its empyees concerning the various rules and
regulations” (see former United NatioAdministrative Tribunal Judgment No. 1185,
Van Leeuwen (2004), sec. IlI).

33.  In Parekh, Helminger andBuckley, which also dealt with this issue in relation
to the 31-day break in service, the Tribluftaind that the change introduced by sec.
5.2 of the revised administrative instracti “was not a minor revision”. In those

cases, the Tribunal stated:

To express it simply, in the absEnof some emergency situation, the
Organization must keep staff infoeah of changes in key legislation
and with sufficient time for the staff to take steps to find alternative
employment, accommodation, addressirthvisa status, particularly
where changes will affect so many staff and their families. Many of
these staff members, as in the instant case, are staff whom the
Organization wishes to keep in @mploy. The Tribunal considers that
the Applicant has raised not mere “fairly arguable” points asqeer
andVillamoran, but strongly arguable points. The Tribunal concludes
that the decision appears prima facie to be unlawful.

34. In Villamoran, the Tribunal also referred to the General Assembly resolution
63/250 (Human resources management), adopted on 24 December 2008, which
stressed “the importance of a meaningfiadl constructive dialogue between staff and
management” and the need for transparearay “fair and equitable implementation

of the new contractual arrangements” in hmig¢h the effective functioning of the new

system of administration of justice.

35. In the present case the Tribunal accdptd the Applicant must have known
of the expiry of her fixed-term contrach 31 October 2011. Uyntil the publication
of the revised administrative instrumti on 28 October 2011 she was not precluded

from continuing her employmeénvith the United Nationsvithout interruption and,
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arguably, frommaintaining her continuous rights to certain benefits, albeit on a
temporary basis. It is arguable that notoiééwo days of possibly significant changes
to the Applicant’s situation isot fair and reasonable. @[ribunal finds that on the
guestion of notice to the Applicant thereaidairly arguable case that the contested

decision, as it is applied teer, may be unlawful.

36. The Tribunal finds that the test pfima facie unlawfulness is satisfied on two
of the three issues raised by the Applicartting, however, that all of thesssues
will require further substantive examination by the Tribunal in the event the

Applicant files an applicationnder art. 2.1 of its Statute.

Urgency

37. This application is clearly of an urgent nature. Applicant was informed on

1 November 2011 of changes whichowld take place, in her case, on
31 October 2011, and which have the effettprecluding her employment on a
temporary appointment by the United Nati@hsing the 31-day period (see also sec.
3.2 of ST/AI/2010/4/Rev.1). The Applicant adtdiligently in filing her application
on 1 November 2011. The alleged prejudi@#fects of the implementation of the
decision continue on a daily basis. Thebunal finds that the requirement of

particular urgency is satisfied.

Irreparable damage

38. Itis generally accepted that mere finahtoss is not enough to satisfy the test
of irreparable damage Ffadin de Bellabre UNDT/2009/004, Utkina
UNDT/2009/096). The Tribunal has found & number of cases that harm to
professional reputation and ear prospects, or harm to health, or sudden loss of
employment may constitute irreparable damage (see, e.g., Corcoran
UNDT/2009/071, CalvaniJNDT/2009/092).

39. In Villamoran, Parekh, Helminger, and Buckley the Tribunal found that a

mandatory period of one month’s unemploymienthe circumstances of those cases
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would cause the Applicant irreparable hafmthe present case the Tribunal accepts
the Applicant’'s assessment of the potdnti@parable harm the implementation of
the contested decision would have

Page 15 of 15



