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Introductio n

1. On 23 November 2011, the Applicant, a SegwOfficer in the Department of
Safety and Security (“DSS”) of the ed Nations Secretariat in New York,
submitted an application for suspension of action of the decision finding him
ineligible to take the Young Profeesials Program (“YPP”) examination on

7 December 2011.

2. The Applicant applied to take thePP examination in two subject areas,
Administration and Humanitarian Affairs amdceived separate notifications of his
ineligibility for each subject area. As thesetifications relate to the same decision
regarding his ineligibility, they will be refeed to collectively as “the decision” or

“the contested decision”.

3. The Applicant requested managemerdleation of the contested decision on
Monday, 21 November 2011. On Wednesday, 23 November 2011, following receipt
of the present application, the New YoRegistry of the Uited Nations Dispute
Tribunal transmitted the present applioatito the Respondent. The following day
(Thursday, 24 November 2011) being afficial holiday, the Respondent was
directed to file his naly by 12 p.m. on Monday, 28 November 2011. The Respondent
duly filed the reply and the Tribunal meeded to decide the matter on the papers

before it.

4, Article 13 (Suspension of action during a management evaluation) of the

Tribunal's Rules of Procedure providesaththe Tribunal “s
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Background

5. The following background information is based on the partiesttem

submissions and the record.

6. The Applicant is a General Servicex¢ staff member. The Applicant sought
to take the YPP examination in the fields of Administration and Humanitarian
Affairs. Taking this examination succedsfuwould entitle theApplicant to apply

and be considered for jobs at the Professional level.

7. According to the parties’ submissions, the Applicant’splelyment record

with the United Nations is as follows:

a. 18 February 2003 to 31 May 2007: Safety and Security Section,
United Nations Economic and Social i@mission for Asia and the Pacific
(“ESCAP”), Bangkok, Thailand;

b. 1 June 2007 to 1 February 2009:eTApplicant submits that during
this period he worked in a United Nations Secretariat entity, although his
contract was administered by the itéd Nations Development Programme
(“UNDP”). The Respondent submits, tordrary, that theApplicant was a
staff member of UNDP “in accordanagth a memorandum of understanding
between UNDP and DSS”;

C. 2 February 2009 to present: DSS, New York.

8. On 4 October 2011, the Chairperson of the Central Examinations Board
(“CEB”) informed the Applicant in writingthat his application to take the YPP
examination in both subject areas was rejgdiecause the CEB had decided that the
Applicant did not “have a minimum ofv@ years of continuous service in the
Secretariat to qualify for admission the examination”. The Applicant was also
informed that he had the right to app## decision of the CEB within 10 calendar
days by sending his appeal by email.
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9. On 14 October 2011, the Appdict filed an appeal W the CEB against the
decision communicated to hion 4 Octobef011. His appeal was addressed to the
Chairperson of the CEB.

10. On 18 October 2011, the Apgpéint received aeamail in response, confirming
the decision that he did not meet the request of five years of continuous service.
The email identified the sendas the Examinations and Tests Section, Office of

Human Resources Management (“OHRM”).

11. On 20 October 2011, the Applicant semt email to the Examinations and
Tests Section, OHRM, seekingadfication as to the basis for the contested decision,
asking also whether the email he recdioa 18 October 2011 from the Examinations

and Tests Section was considered as the formal reply on behalf of the CEB.

12. On 25 October 2011, the Aligant received a reply from the same email
account, confirming that “[his] time of service under UNDP contract cannot be
counted towards five years of contous service with the UN Secretariat”.

13. On 26 October 2011, the Aligant sent an emalil r@tating his reasons why

he should be permitted to take the examination.

14. By email dated 27 October 2011, the Applicant was informed that “for the
purpose of the examination, [his] contrat¢tstatus does matter”, which was “why the
time [he] worked under UNDP contract caniet counted towards the required five

years of service witthe Secretariat”.

15. In response, by email dated 27 Qmer 2011, the Applicant sought a
confirmation that the emails “from [the] Examinations and Tests Section represent
the final decision and formal reply of tkkntral Examination Board”. The Applicant
also stated that he wished to ‘fially contest the decision by requesting a

management evaluation on this issue”.
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16. On 28 October 2011, the Algant received anothexmail, confirming that
“this decision of the Central Bminations Boarflvas] final”.

17. On 3 November 2011, the Applicant sent
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C. Even if the requireent was proerly established and applied, an
exception to it should havesbn properly considered;

Urgency

d. The examination is scheduled to take place on 7 December 2011.
According to the Applican “[m]anagement evaluath need not be completed

by that date and the [Dispute Tribunedjnnot resolve the rttar on the merits

by that date”. The Applicant further submits that he “exercised great diligence

in pursuing redress ia timely fashion”;

Irreparable damage

e. Writing the examination is a uniqupportunity. At this time, there

are no further scheduled examinations. If the Applicant is denied the
opportunity to take this examinationjstimpossible to know how quickly the
YPP-related posts will be filled or how many such posts may be available in
the future. A loss of potential careeveopment and ensuing frustration that

the Applicant will face if unable to takbe examination will be irreparable;

f. To the extent that a balance @nwenience is material, permitting the
Applicant to take the examination 8@t management evaluation and possible
judicial review can take place befgoacement of YPP cardites will entail

minimal expense.

Respondent’s submissions

21.

The Respondent’s principal contentions may be summarised as follows:

Prima facieunlawfulness

a. The contested decision is nmtima facie unlawful. Conversion from

the General Service category to the Bssfonal category wtill regulated by
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ST/AI/2010/7 (Corpetitive examination for recruitment to the Professional
category of staff members from other categs), which sets out at sec. 3.1(a)
that only those staff members with aifmimum of five years of continuous

service in the Secretariat, excludingyaservice in separately administered

fund or programmes” may apply take a competitive examination;

b. From June 2007 to February 2009, the Applicant was a staff member
of UNDP. The Applicant was engafjeby UNDP in accordance with a
memorandum of understanding between UNDP and DSS, sec. 3.3 of which
provides that “UNDP shall contracta$it’ and “recruit and administer
personnel on UNDP Letters of Appointmeard/or contractas appropriate,
limited to service within the [FieldSecurity Coordination Officers]
programme”. It further stipulates thdjetters of appointments signed before
the assignment to UN/DSS will stipulateathhe staff member will be loaned

to UN/DSS, and as suchnst a UN/DSS staff member”;

Urgency

C. Any urgency in this matter is self-created. The Applicant waited until
21 November 2011 to file his request for management evaluation and until
23 November 2011 to file the presempiphcation. The Applicant could have
asked for management evaluation immezljaaind received decision by late
November 2011, well before the exantioa date. Instead, he delayed and
brought this matter beforedhTribunal in the form o&in urgent application,

thus forcing the issue beforestiiribunal and creating urgency;

Irreparable damage

d. The Applicant will not suffer irre



CaseNo. UNDT/NY/2011/090
JudgmeniNo. UNDT/2011/206

uncertainty as to how quickly the YR®latedposts will be filled or how
many such posts may be availabletie future. Mere speculation by the

Applicant is insufficient to establish irreparable harm.

Consideration

22. This is an application for a suspension of action pending management
evaluation. This manner of application iis the nature of w@ent interim relief
pending final resolution of the matter. it an extraordinary discretionary relief,
which is generally not appealable, andisthrequires consideration by the Tribunal
within five days of the service of th@glication on the Respondent (see art. 13.3 of
the Rules of Procedure). Such applicatidisupt the normal day-to-day business of
the Tribunal and the parties’ scheduleserHfore, parties approaching the Tribunal
must do so on genuine urgency basis aitl sufficient information for the Tribunal

to, preferably, decide the matter on thegra before it. The proceedings are not
meant to turn into a full hearing and application may well stand or fall on its

founding papers.

23. Due to the nature of urgent applicats, both partiesral the Tribunal are
under pressure of time in sushuations. The to-day bu h489 N8tteoeciu hthinhe Tsmatter 0s]TJ 0O
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29.  Furthernore, the Tribunal notes that, if the Applicant were to prevail, the
timing of this application would likely havthe practical effect of rendering final
relief with respect to the examinatiof 7 December 2011. As the Applicant sought
management evaluation on 21 Novemi2f11, the deadline for its completion
expires on 20 December 2011. Since thgamination will take place on

7 December 2011, the Tribunal’'s decision to suspend the contested decision would
therefore allow the Applicant to takéhe examination (provided management
evaluation affirming the contested d&on would not beissued prior to

7 December 2011).

30. Notably, while the Applicant had sea weeks to request management
evaluation and to prepare and file thegant application, he now forces upon the
Respondent only the briefest period ahdi to prepare and submit his reply in a
situation in which, due to the timing dahe application and the date of the
examination, the Tribunal’s decision woudllely be fully dispostive of the issue.

This demonstrates the unique nature afent relief and explains, in part, why the
Tribunal expects applicants to act timeously, taking into account the circumstances of

the case, when filing applitans seeking urgent relief.

31. Inthe circumstances of this case, the Tribunal finds that the Applicant cannot
seek its assistance as atm@aof urgency on an imminexlecision when he has had
knowledge of the decision for more thameth weeks. The Tribunal finds that the
urgency in the present matter was createchosed by the Apmant, who did not act
timeously in filing the present applicatiovith sufficient urgency and who failed to
provide any explanation for theldg of more than three weeks.

32. The Applicant has failed to discharge loinus on the issue of urgency and has
thus failed to meet one of the three comaisi required under art. 2.2 of the Statute,
the Applicant has thus failed to satisfyettest for a suspension of action. For this
reason, the Tribunal will not consider whet the implementation of the contested
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administrative decision would cause thppficant irreparable damage. Likewise, no
determination will be made as to tvema facie unlawfulness of the decision.

33.  This does not preclude the Applicanbrir filing an application under art. 2.1
of the Tribunal’s Statute in due course. The Tribunal would then be in a position to

assess the lawfulness of the emteéd administrative decision.

Conclusion

34. The present application for s@sysion of action is rejected.

(Signed)
Judge Ebrahim-Carstens

Dated this I day of December 2011

Entered in the Register on thi€ day of December 2011
(Signed)

Hafida Lahiouel, Registrar, New York
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