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Introduction 

1. By application submitted via email on 16 June 2015, and filed via the 

Tribunal’s eFiling portal on 23 June 2015, the Applicant contests a decision of 



  Case No. UNDT/GVA/2015/140 

  Judgment No. UNDT/2016/017 

 

Page 3 of 29 

e. “Obtains quotations for local procurement purposes. Assures that 

appropriate documentation is maintained for goods received, and that the 

storage of incoming goods is in compliance with the organisational 

standards and systems.” 

4. On 4 December 2013, the UNICEF Representative for Sri Lanka (“UNICEF 

Representative”) and her Deputy received an email signed by “Staffs-Kilinochchi 

Zone Office-UNICEF” which alleged the commission of “illegal activities” by the 

Applicant at the UNICEF Kilinochchi Office and in her previous position at the 

Jaffna Office. The email referred to, inter alia, irregularities committed by the 

Applicant at the Kilinochchi Office in the procurement of construction services 

and in her handling of petty cash, her misappropriation of items listed in UNICEF 

fixed-assets inventory and irregular overtime claims. 

5. On 5 December 2013, the UNICEF Representative forwarded the email 

dated 4 December 2013 to UNICEF’s Office of Internal Audit and Investigations 

(“OIAI”), which, on 5 December 2013, opened a case on “Theft of UNICEF 

property with [the Applicant] as the subject”. 

6. On 7 April 2014, the firm Ernst & Young issued a draft report, 

commissioned by the UNICEF Representative, examining whether the assets and 

procurement processes at the UNICEF Kilinochchi Office were carried out in 

accordance with the UNICEF rules, regulations and documented practices. Based 
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iii. formats of quotations and invoices supposedly from the same 

supplier being different; 
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their unwillingness or time constraints, so the OIAI investigator relied upon the 

information previously obtained by Ernst & Young. 
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c. “Purchase of office chairs”: the Applicant recommended to award the 
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g. “Building of motor bike and additional security room”: the Applicant 

recommended to award the contract to company R. M. R. although i) two of 

the three quotations bore the same handwriting, mis
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particular Chapter 6 on “Procurement of Supplies, Equipment 

and Services” for procurement of miscellaneous supplies and 

services below USD2,500 per transaction. You took several 

workshops on procurement … . In 2014, the Supply Assistant 

visited UNICEF Kilinochchi Zone Office to give an 

Orientation on Supply Procurement to Operations and 

Programme Assistants. On 25 April 2012, the Chief of Supply 

visited Kilinochchi Zone Office to assist KZO in the day-to-

day supply operations and Vision transactions. You have had 

sufficient training to be aware that your selection process was 

in violation of UNICEF procurement procedures. 

22. As to the second ground for dismissal (para.  19.b above), the contested 

decision stated: 

31. You were charged with committing irregularities as the 

Custodian for Petty Cash. You admitted that you had asked 

drivers to sign petty cash vouchers which included items 

which the drivers did not purchase or pay for. 

32. Your defense was that your “unorthodox approach” regarding 

signatures was borne out of concern for efficiency rather than 

fraud or gain. Your actions should be considered a 

performance issue, rather than misconduct. 

33. You admitted to requesting drivers to sign petty cash vouchers 

for items they did not purchase. This is not a performance 
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26. On 16 June 2015, the Applicant emailed her application to the Tribunal and, 

on 23 June 2015, she filed it through the Tribunal’s eFiling portal. 

27. The Respondent filed his reply on 30 July 2015. 

28. By Order No. 236 (GVA/2015) of 17 November 2015, the Tribunal ordered 

the parties to provide further information and evidence on two specific issues. The 

Respondent and the Applicant filed their submissions on 26 November 2015 and 

1 December 2015, respectively. 

29. On 19 January 2016, the Tribunal held a hearing on the merits of the case, 

with the participation of counsel for both parties. 

Parties’ submissions 

30. The Applicant’s principal contentions are: 

Gross negligence in the submission of false and fraudulent quotations for 

procurement 

a. The facts in support of the first ground for dismissal have not been 

established as the contested decision relies upon witnesses’ statements that 

are not signed, a report prepared by Ernst & Young that is a “draft” 

document and is neither dated nor signed by its author(s), an anonymous 

email and “a controversial inadmissible Note for the Record” sent by the 

Applicant’s former supervisor to the OAIA investigator via email; the 

contested decision also contains unsupported allegations in respect of the 

Applicant’s training on procurement practices; 

b.
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Proportionality of sanction 

g. In any event, dismissal is a disproportionate sanction in the present 

case considering that it is the Applicant’s first offense, her “good past record 

as a staff member”, the Kilinochchi Office’s post-war situation, the fact that 

the first alleged offense solely involves negligence and each transaction was 

well below USD2,500, and that the value of all petty cash vouchers 

altogether amounts to less than USD500; 

Procedural irregularities in the conduct of the investigation 

h. The Applicant further alleges that the investigation is tainted by 

procedural and substantive irregularities, namely: 

i. It was initiated by an anonymous email, which triggered a “knee 

jerk reaction” from the Organization, rather than a formal complaint; 

ii. The interview conducted by the OIAI investigator was akin to 

an “interrogation”, not professional, “bordering on harassment” and 

should have been conducted by a female investigator considering the 

Applicant’s Hindu culture; 

iii. The Applicant has not been treated with dignity as she was 

informed of the investigation against her after her supervisors were, 

which caused her embarrassment, and was escorted out of her office 

by security staff after her work equipment and belongings had been 

seized; and 

iv. The Applicant did not receive copy of the transcripts of her 

interview, which impaired her ability to respond to the allegations 

against her; 
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conduct amounts to gross negligence and constitutes misconduct pursuant to 

sec. 1.4(d) or (f) of CF/EXD/2012-005; 

Irregularities and abuse of authority in the handling of petty cash 

c. By her own admission, the Applicant, who was the petty cash 

custodian, “submitted irregular petty cash claims w
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CF/EXD/2012-005 that provides that the Director, OIAI, has “the 
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the Applicant, for the purpose of the investigation by OIAI. The witness was not 

interviewed by the OIAI investigator. 

40. The Tribunal considers that the exact nature and the basis for this warning, 

if any, are unclear. As more amply discussed below, the repetitive use of a 

specific contractor for low value procurement does not appear to violate any 

procurement rule (see para.  46 below). Furthermore, it is unclear what the 

Applicant’s former supervisor meant by warning the Applicant against 

“over-using” Mr. R. whilst, according to his own statement, he was in fact the one 

responsible to award the contracts for procurement, upon recommendation from 

the Applicant and a National Officer. Finally, it is dubious that any formal 

warning was issued as it was not recorded in the Applicant’s file, and it is not 

reflected in her performance appraisals for the relevant period, where her former 

supervisor consistently stated that she fully achie
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and 1.4 of CF/EXD/2012-005. In his reply, the Respondent relied more 

specifically on sec. 1.4(f) of CF/EXD/2012-005. 

43. The question at issue is, therefore, whether the Applicant’s lack of due 

diligence in the submission of quotations for procurement constitutes misconduct 

pursuant to sec. 1.3 and/or sec. 1.4(f) of CF/EXD/2012-005 quoted above, or 

whether it is a mere performance issue. To make that assessment, the Tribunal 

will examine, in turn: 

a. Whether the Applicant violated any applicable procurement rules or 

other obligations under the staff rules and regulations; and 

b. Whether her behaviour amounted to gross negligence and resulted in 

losses to the Organization. 

44. At the outset, the Tribunal emphasises that the Applicant did not contravene 

“Chapter 6: Procurement of Supplies, Equipment and Services”, of UNICEF 

“Supply Manual”. Sec. 3.1 and 3.2 of said manual clearly state that “competitive 

tendering” is not required for procurement below USD2,500, and the value for 

each project in the present case was significantly below this threshold. 

Accordingly, the obligations for the “Supply Manager” to ensure, inter alia, “that 

the bidder is reputable and the offer is acceptable to UNICEF” (sec. 8.1(c) and 

11.3.1 of the Supply Manual) and that “the procurement process has been carried 

out in a fair, transparent and proper manner” (sec. 11.3.1(d) of the Supply 

Manual) did not apply to the procurement exercises under review. 

45. The Tribunal is aware  that the UNICEF Sri Lanka Country Office has 

adopted a practice to obtain three quotations even for purchases below USD2,500. 

This practice, however, does not make the procureme
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46. 
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51. It is, however, well established that gross negligence requires “negligence of 

a very high degree involving an extreme and wilful or reckless failure to act as a 

reasonable person in applying or failing to apply the regulations and rules of the 

Organization” (sec. 1.3 of ST/AI/2004/3 (Financial responsibility of staff 

members for gross negligence)) or in fulfilling assigned duties (see Mwamsaku 

UNDT/2011/163; Mushema UNDT/2011/162). It may also result from a failure to 

act as a reasonable person would with respect to a reasonably foreseeable risk, 

when such risk materialises (Kamara (UNDT/2012/169 confirmed by 2014-

UNAT-398). Gross negligence must be distinguished from “an inadvertent error, 

oversight or simple negligence, or inability to foresee the negative consequences 

of a chosen course of action” (sec. 1.2(a) of ST/AI
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fraudulent, it remains unclear why these were not detected by the Applicant’s 

supervisor, who was responsible for awarding the contracts. Indeed, it took an 

investigation from an audit firm, and then from OIAI, to establish the false and 

fraudulent character of such quotations. The Applicant is correct to say that as an 

Operations Assistant, she cannot be held to such a high standard. 

55. Finally, the Organization’s own conclusion that the Applicant “failed to 

exercise due diligence” falls short of a demonstration of gross negligence. Whilst 

it may raise an issue of performance, it does not meet the threshold for gross 

negligence described above. 

56. Further, the Tribunal notes that pursuant to sec. 1.4(f) of CF/EXD/2012-

005, gross negligence amounts to misconduct only if it resulted in losses for the 

Organization. In the instant case, the Respondent, although being explicitly 

invited by the Tribunal, has adduced no evidence that the Organization incurred 

any loss as a result of the alleged misconduct. The Respondent argues that gross 

negligence may be characterised as misconduct even if the Organization did not 

incur any loss. The Tribunal acknowledges that sec. 1.4 of CF/EXD/2012-005 

does not contain an exhaustive list of acts that amount to misconduct. That being 

said, the Tribunal finds that since the Organization explicitly addressed the issue 

of gross negligence as misconduct in CF/EXD/2012-005, and required that it 

resulted in losses for the Organization, this last element is necessary to establish 

misconduct. Concluding otherwise would deprive sec. 1.4(f) of its meaning. 

57. It follows from the above that  neither of the two 
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62. The Tribunal finds that by failing to comply with her obligations under a 

relevant administrative issuance, the Applicant committed misconduct pursuant to 

sec. 1.3 of CF/EXD/2012-005 quoted above.  

63. As to the Organization’s finding that the Applicant also abused her 
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dismissal were not to stand, most probably the sanction would be too harsh in 

respect of the second ground alone. Similarly, the Respondent justified in his 

reply the proportionality of the sanction solely on the basis of his finding of gross 

negligence in procurement processes, without any reference to irregularities in the 

handling of petty cash. 

67. The Tribunal finds that in the absence of any loss for the Organization, any 

personal advantage for the Applicant and, most importantly, in light of the OIAI’s 

finding that the issue of petty cash is one of systemic practice requiring the 

implementation of better procedures, the offence related to the second ground for 

dismissal is to be considered as a minor one. 

68. In this respect, the Tribunal notes that the practice of the Secretary-General 

in disciplinary matters, as exposed in his yearly information circulars, suggests 

that a written censure is generally imposed to sanction a failure to follow a 

procedure prescribed in administrative issuances where there is neither a loss for 

the Organization nor a personal benefit for the staff member. For example, a 

written censure was imposed in the following cases: 

a. A staff member failing to perform satisfactorily the duties of project 

supervisor by improperly certifying goods as having been delivered and 

work as having been satisfactorily completed without 

verifying (ST/IC/2008/041); 

b. A staff member failing to perform duties pursuant to correct 

procurement procedures, including by (a) failing to make efforts to ensure 

completion of procurement documentation in accordance with provisions of 

the Procurement Manual, (b) failing to ensure that construction works were 

completed in accordance with scope-of-work and bill-of-quantity 

documentation and (c) improperly certifying project completion reports, 

contractor performance reports and service certification 
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compensation that the respondent may elect to pay as an alternative 

to the rescission of the contested administrative decision or specific 

performance ordered, subject to subparagraph (b) of
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fair and reasonable in the present case to award compensation in lieu of rescission 

in an amount equal to one year net base salary, based on the Applicant’s salary on 

the date of the termination of her fixed-term appointment, i.e., on 6 April 2015. 

77. Turning to the Applicant’s request to “be paid reasonable compensation as 

the UNDT considers reasonable”, the Tribunal may, pursuant to art. 10.5(b) of its 

Statute, award compensation for harm suffered as a result of the contested 

decision if such harm has not been compensated by the rescission. For such 
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