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Introduction 

1. By application filed on 4 September 2015, the Applicant, a staff member of 

the United Nations High Commissioner for Refugees (“UNHCR”), contests the 

decision by the High Commissioner not to promote him from the P-4 to the P-5 

level during the 2013 Promotions Session. 

Facts 

2. The Applicant joined the UNHCR in March 1990, as Administrative 

Secretary (G-5) in Costa Rica. He subsequently served as Procurement Assistant 

and Programme Assistant (G-6) in Costa Rica. In May 1993, he was temporarily 

converted to the Field Service category, and served as Senior Procurement Clerk 

(FS-4) in Nairobi, Kenya, until August 1995. Upon his return to Costa Rica, he 

served as Senior Administrative Secretary (G-5) until the end of 1996. 

3. Between January 1997 and March 1999, the Applicant went to Jalalabad, 

Afghanistan, on another Field Service assignment as Administrative Assistant 

(FS-5). In March 1999, he was converted to the International Professional 

category as Administrative Officer (L-3) in Tbilisi, Georgia, and in January 2000, 

he was promoted to the P-3 level. From August 2002, he served as Administrative 

Officer (P-3), and as Administrative/Programme Officer (P-3) in Zagreb, Croatia, 

until his reassignment to Geneva as Senior Administrative/Programme Officer 

(P-4) in October 2005. 

4. In November 2005, the Applicant was promoted to the P-4 level and in 

January 2007, his functions changed to Senior Administrative/Finance Officer 

(P-4), still in Geneva. Between October 2010 and May 2011, the Applicant 

temporarily assumed higher-level functions as Senior Resource Manager (P-5), 

for which he received a Special Post Allowance (“SPA”) between January and 

May 2011. 
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5. In June 2011, the Applicant was reassigned to Yambio, Sudan, as Head of 

Field Office (P-4). In February 2013, he returned to Geneva on temporary 

assignment as Senior Investigation Officer (P-4). Since 1 November 2015, the 

Applicant serves as Senior Resource Manager (P-5) in Geneva, although his 

personal grade is still at the P-4 level. 

6. On 5 February 2014, the High Commissioner promulgated the Policy and 

Procedures for the Promotion of International Professional Staff Members 

(UNHCR/HCP/2014/2) (“Promotions Policy”). In essence, the Promotions Policy 
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10. The six SPP members gave the Applicant the following “rankings” among 

the male candidates for promotion to the P-5 level: 25, 53, 75, 88, 90 and 121. 

The DHRM calculated that the arithmetic mean of the six individual rankings was 

75.33 and established that the Applicant received a consolidated ranking of 74 out 

of 170 male candidates for promotion to the P-5 level. As his consolidated 
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24. During the course of the proceedings, the Respondent filed a number of 

documents ex parte, which contain confidential information. The Tribunal made 

all these available to the Applicant, with redactions as necessary and on an under 

seal basis. 

Parties’ submissions 

25. The Applicant’s principal contentions are: 

a. 
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account relevant information, and constitutes a procedural error in the 

implementation of the Promotions Policy; 

f. By advising the panel members to consider as a determinative factor 

in their ranking the candidates’ suitability for placement to a post at a P-5 

level in their respective area of responsibility, the DHRM introduced an 

additional criterion not reflected in the Promotions Policy; 

g. The DHRM’s suggestion to the panel members to inform their 

rankings with personal knowledge of the candidates, and to embark on 
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average, and the conversion of the individual rankings into a numerical 

value by way of an arithmetic mean; 

l. The UNHCR failed to provide reasons for its decision not to promote 

the Applicant, thus preventing him from identifying ways to strengthen his 

candidacy, and having elements in support of his claim to have the Tribunal 

review the Organization’s exercise of discretion; 

m. Accordingly, the Applicant requests: 

i. Rescission of the contested decision and retroactive grant of 

promotion; 

ii. In the alternative, compensation equivalent to the difference in 

salary between his current salary and his salary on promotion, for a 

two-year period counted as of the time of the contested decision; 

iii. Compensation for moral injury in the amount of one month net 

base salary for grave breaches of staff rights and emotional 

distress; and 

iv. Pre-judgement and post-judgement interests on pecuniary 

damages. 

26. The Respondent’s principal contentions are: 

a. The Secretary-General has broad discretion in matters of promotion; 
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31 December 2013, and only two of them ranked the Applicant’s candidacy 

among the 56 top male candidates who advanced to the Third Round. The 

presumption of regularity stands satisfied and it is incumbent upon the 

Applicant to show, through clear and convincing evidence, that he was 

denied a fair chance of promotion; 

c. In turn, the Applicant failed to establish that the contested decision 

was unlawful, for the reasons set forth below: 

d. Firstly, the Tribunal has no authority to review the Promotions Policy 

itself. In any event, the comparative assessment of the candidates for 
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f. The Applicant was provided with sufficient reasons for the contested 

decision as he was: 

i. informed that his overall ranking placed him outside the 200% 

margin of the number of slots allocated for promotion to the P-5 level; 

ii. provided with a copy of his fact sheet used by the panel 



  Case No. UNDT/GVA/2015/165 

  Judgment No. UNDT/2016/030 

 

Page 12 of 67 

Consideration 

27. Before examining the alleged errors in the contested decision, the Tribunal 

considers it appropriate to give a brief overview of the Promotions Policy, which 

is unique to the UNHCR and stems from its “rank in person” system. This Policy 

has been applied for the first time in the 2013 Promotions Session and 

fundamentally departs from the previous policy as staff members are no longer 

given a point-based scoring but rather subjected to a comparative assessment 

among each other by a panel composed of senior staff members of the UNHCR. 

Whilst some of this Tribunal’s previous holdings in respect of the UNHCR 

promotions sessions remain of relevance, most of these cannot be applied mutatis 

mutandis to the present case. 

Overview of the Promotions Policy 

28. Unless they serve on an expert post, the UNHCR staff members in the 

International Professional category who are serving on indefinite and fixed-term 

appointments are conferred personal grade levels. T
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31. To advance from the First Round to the Second Round, a candidate must 

satisfy at least three out of five “Evaluation Criteria, or Green Lights”, namely: 

language proficiency, number of rotations, service in D, E and/or U duty stations, 

functional diversity, and performance records (i.e., absence of any gap in 

e-PADs) (sec. 5.7). Alternatively, candidates with twice the minimum 

seniority-in-grade at their current level advance automatically to the Second 

Round, regardless of whether they have sufficient “
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ii) Managerial Accountability: For promotion to any level, 

and particularly to the P-5 level and above, a staff member 

must have demonstrated a high level of competence and 

professionalism in the management of human, financial, 

material resources, programmes or operations. Managerial 

achievements shall be demonstrated by their reflection in 

the PAR/e-PAD performance evaluations and Fact Sheet 

narrative. 

5.9.2 For promotion to the P-5 or D-1 levels, the Panel Members 

will identify staff members who have demonstrated exemplary 

leadership qualities such as motivating a team, providing a vision 

and promoting a climate of respect and appreciation in the work 

place. 

5.9.3 The number of staff to be advanced from the Second Round 

to the Third Round will correspond to the minimum of 150% of the 

number of slots available for promotions to P-4 and to a minimum 

of 200% of the number of available slots available for promotion to 

P-5 and D-1. Based on the Panel Members’ assessments, the Panel 

Secretariat will compile the Second Round assessment rankings 

and develop a consolidated list of substantially equally meritorious 

candidates for consideration by the Panel Members in the Third 

Round. 

34. Finally, the Third Round entails a collective review of the “substantially 

equally meritorious candidates” by the SPP, and the making of final 

recommendations corresponding to the number of available slots (secs. 5.10.1 and 

5.10.2). The evaluation is based on the Second Round criteria, and provides for 

the need to ensure geographical distribution as well as any disciplinary measure, 

documented reprimand, financial mismanagement or gross negligence during the 

past five years (sec. 5.10.2). For promotions to the P-5 level, the SPP may request 

a written assessment of any particular candidate from the respective Director, for 

staff in Headquarters, or from the respective Representative, for staff in the field 

(secs. 5.10.3 and 5.10.4). 

35. 
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show through clear and convincing evidence that she was denied a 

fair chance of promotion. 

41. Whereas the parties agree that the Tribunal may conduct the type of review 

set out above, they disagree on whether the Tribunal may go any further and 

entertain challenges to the Promotions Policy itself. Seeking to rely on the 

jurisprudence of this Tribunal dealing with comparative assessments conducted in 

the context of downsizing exercises, the Applicant argues that the Tribunal shall 

not be limited to reviewing errors in the implementation of the Promotions Policy 

but also examine, inter alia, whether the procedures in place for the comparative 

review of candidates for promotions at the UNHCR were “fair and transparent”, 

and whether the comparative review of the candidates was based on “fair 

objective criteria as part of an impartial process”. The Respondent argues that the 

Tribunal should not engage in a review of the Policy, and should limit itself to the 

standard of review set out by the Appeals Tribunal in respect of promotion 

exercises as described above. 

42. Having reviewed the jurisprudence and the submissions of the parties, the 

Tribunal is of the view that the standard of review for decisions in the context of 

downsizing exercises is substantially the same as that for appointments and 

promotions. For instance, in Hersh 2014-UNAT-433, which concerns a 

downsizing exercise, the Appeals Tribunal held that it had to examine if the 

applicable rules were followed and applied in a fair, transparent and 

non-discriminatory manner. In Adundo
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43. In the context of a promotion exercise conducted under a specific policy, 

such as in the present case, the Tribunal’s review is essentially focused on the 

implementation of the policy (see Bofill 2013-UNAT-283). It is not the Tribunal’s 

role to examine whether a policy adopted by the Administration is well-founded 

or appropriate. This does not mean, however, that the Tribunal may not entertain 

challenges to the legality of the policy in respect of non-compliance with a higher 

norm, insofar as the irregularity may result in a staff member not being given fair 

and full consideration for promotion. For example, a promotion policy setting out 
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evaluated in a single group of candidates. The Respondent argues that the 

Promotions Policy, in line with the UNHCR’s Gender Policy, mandates that the 

available slots for promotion be awarded equally among female and male 

candidates and that, to achieve this purpose, candidates could be evaluated 

separately from the Second Round onwards as nothing in the Promotions Policy 

prevented it. 

47. 
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49. 



  Case No. UNDT/GVA/2015/165 

  Judgment No. UNDT/2016/030 

 

Page 20 of 67 

Promotions Policy. Not only did it introduce a new criterion for consideration 

during the Second Round, but it was also entirely inconsistent with the terms of 

the Policy itself, which clearly envisaged a single pool of candidates for their 

comparative assessment and ranking by the SPP at this stage. All candidates who 

had passed the First Round were required to be assessed on their merits as one 

group in the Second Round to produce a list of “substantially equally meritorious” 

candidates for consideration by the SPP in the Third Round. 

53. Furthermore, the Tribunal is of the view that the High Commissioner’s 

decision to set the available number of promotion slots for female and male 

candidates before the actual promotions session was completed, rather than at the 

time of awarding promotions, also raises some concerns. 

54. The High Commissioner’s power to set the number of available promotion 

slots is defined in sec. 4.1.2 of the Promotions Policy, which provides: 
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specifically, each work objective had to be rated pursuant to the scale below, and 

the scores for each objective were then combined by the system to generate an 

overall work performance rating on work objectives: 

i. Not Achieved 1, 2 

ii. Partially Achieved 3, 4, 5 

iii. Achieved 6, 7, 8 

iv. Exceptionally Achieved 9, 10 

63. 
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require that exceptional ratings be the subject of review, in order to remove the 

arbitrariness contained in the previous appraisal system. He also stated that the 

Promotions Policy was drafted in the light of the forthcoming new performance 

appraisal policy, and intended, from its inception, to exclude the e-PADs from the 

SPP members’ review. The Chief of the Assignments and Promotions Section, 

DHRM, UNHCR, further testified that the SPP members were specifically 

advised in a briefing session that “e-PADs ratings [were] not to be disclosed” to 

them. 

67. The Respondent also submitted documentary evidence showing that from 

2009, following the first appraisal exercise pursuant to the PAMS, disparities in 

ratings among various managers and offices were noted with concern. In a 

broadcast e-mail message of 4 June 2010, the then Director of DHRM, UNHCR, 

informed all staff members that “across offices around the world and in 

headquarters, there is a lot of variation in the ra
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one overall ‘exceptional’ rating, compared to 29% in 2009. This trend is reflected 

in all regions and at Headquarters, which points to a positive tendency to 

improved validation and calibration of ratings”. The DHRM reiterated its 

commitment to ensure quality of the 2010 performance appraisals and stressed 

that “Guidelines on preparing a good performance evaluation” were available on 

the intranet. 

69. At the outset, the Tribunal notes that the ratings, although they appear to 

have been considered as presenting some problems of consistency from the early 

years of the application of the PAMS, continued to be at the core of the appraisal 

system for the five years under review during the 2013 Promotions Session. The 

PAMS was not modified during that period, rather it was decided to work with the 

managers to ensure consistency. Managers continued to be asked and expected to 

evaluate their supervisees by providing them a rating, together with comments. 

Irrespective of the DHRM’s assessment of the ratings’ value, they were an 

integral part of the staff members’ e-PADs from 2009 to 2013 and formally part 

of the UNHCR’s legal framework. Any reference to an e-PAD during that period 

included both the narrative and the ratings contained in the performance appraisal 

document, irrespective of the fact that only the comments were reproduced in the 

staff members’ fact sheet. For the current Promotions Session, the Promotions 

Policy must be read in the light of the PAMS, which was the applicable 

administrative issuance regarding performance appraisal at the relevant period. 

70. The Promotions Policy, at sec. 5.9.1(i) and (ii), explicitly refers to both the 

candidates’ fact sheet and e-PADs for consideration by the SPP in the Second 

Round. The reference to two separate documents clearly indicates that both were 

to be provided; otherwise, the mention of PAR/e-PAD would be meaningless. 
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the SPP members were not in a position to verify if
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forth in sec. 5.9.1(i), which is certainly one of the most determinative criterion of 

the entire process. 

78. Then, it seems that the Performance Management Associate who did the 

verification exercise used the wrong indicator by identifying those who had an 

overall score below 5.1 for competencies and objectives. In this respect, the 

PAMS established a scale where “Achieved” and “Proficient” corresponded to a 

score of 6 to 9 (see paras.  62 and  63 above), which technically means that a staff 

member must have a score of at least 6 to minimally meet these standards. In turn, 

Annex 2 to the PAMS entitled “Background and overview of the PAMS Process” 

provides in its sec. 16 that “Achieved” and “Proficient” correspond to a rating 

between 5.1 and 8.0, which also seems to be the position adopted by the DHRM, 

as per the broadcast sent on 18 May 2011 (see para.  68 above). The Tribunal 

cannot reconcile these two apparently contradictory provisions of the PAMS and, 

given that it is not determinative of the present application, will limit itself to 

recommending the Administration to look into the matter. As a result, it is well 

possible that staff members who did not even meet the minimum performance 

threshold advanced to the Third Round. 

79. Finally, and most importantly, it turned out that it was the DHRM that 

assessed part of the performance criterion under sec. 5.9.1(i), instead of the SPP, 

in contravention with the explicit terms of the Promotions Policy, under which the 

authority to make that assessment clearly falls on the SPP. In this respect, the 

information provided by the DHRM to the SPP was not sufficient to conclude that 

the SPP members ultimately made their individual assessment of the evaluation 

criterion as per the terms of sec. 5.9.1(i). The apparent decision of the DHRM to 

keep the ratings from the SPP meant that the SPP members were, thus, not 

personally able to ascertain the correctness or otherwise of the information in the 

considerations under sec. 5.9.1(i) of the Policy even though the Policy required 

that they had to be personally satisfied that the criterion had been met. 

80. Additionally, the ratings given to the candidates by their supervisors in 

respect of the achievement of their work objectives and their level of 

competencies was certainly a useful, if not necessary, indicator to compare the 
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various candidates’ performance, managerial achievements and leadership 

qualities. It provided a quantitative measure that would possibly allow the SPP 

members to identify strengths and weaknesses in the various staff members’ 

candidacy, and compare them against one another. For instance, ratings of 

“Exceptionally Achieved” or “Exceptionally Proficient” were most certainly 

relevant to the SPP’s consideration of, inter alia, whether candidates had 

“consistently demonstrated exceptional performance and documented exemplary 

service”, as per sec. 5.9.1(i) of the Promotions Policy. As the Respondent 

acknowledged in his reply, the expression “exceptional performance” refers 

directly to the PAMS, in which the best level of performance was rated as 

“Exceptionally Achieved” or “Exceptionally Proficient”. If the SPP members had 

been provided with the e-PADs, they could possibly have identified outstanding 

candidates by their ratings, with the assistance of the comments provided by the 
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Promotion to the P-4 level and above will be subject to the staff 

member obtaining a position at these levels. Staff members will be 
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94. The Tribunal does not question the appropriateness of taking into account 
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99. The Promotions Policy explicitly states, at sec. 5.9(i) and (ii), that the SPP 

must base their comparative assessment of the candidates on their fact sheets and 

e-PADs. In turn, sec. 4.7 states that “[t]he Panels shall ensure that conclusions are 

not influenced by any unsubstantiated information provided orally or in writing by 

any person or authority external or internal to the UNHCR, including by, or on 

behalf of, staff members whose cases are under review”, thereby specifically 

preventing the taking into consideration of information not reflected in the 

documents provided to the whole panel. Likewise, th
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DHRM’s suggested methodology. The SPP member in question systematically 

repeated this procedure, which resulted in the ranking of 146 candidates between 

number 1 and 127. Then, this SPP member started to rank a group of candidates at 

the bottom end, ranking 21 of them number 170. This left three candidates to be 

ranked between number 127 and 170; these three candidates were mysteriously 

ranked numbers 159, 160 and 169. This appears to be an unusual grouping and 

may be indicative of a random action by that panel member. Most certainly, it did 

not comply with the DHRM’s suggested methodology whereby, for example, the 

21 last candidates should have received a ranking of 149, not 170. This may have 

a significant impact on their average. 

106. A second SPP member appears to have engaged in a pure grouping exercise 

by ranking, for example, 147 candidates among a group of 3 candidates or more: 8 

candidates number 1, 3 candidates number 6, 5 candidates number 12, 7 

candidates number 17, 6 candidates number 24, 20 candidates number 34, 16 

candidates number 59, 7 candidates number 76, 7 candidates number 83, 11 

candidates number 90, 17 candidates number 106, 7 candidates number 124, 11 

candidates number 137, 4 candidates number 145, 10 candidates number 154, and 

8 candidates number 163. In this process, he committed several errors in the 

application of the suggested methodology, by not assigning correctly the next 

ranking. He ranked almost all candidates within a group, which causes the 

Tribunal to wonder what exact criteria this panel member was applying. 

107. A third SPP member also engaged in a similar grouping exercise by ranking, 

for example, 136 candidates within a group of four candidates or more: 4 

candidates number 14, 8 candidates number 21, 4 candidates number 35, 4 

candidates number 39, 8 candidates number 43, 4 candidates number 51, 5 

candidates number 55, 9 candidates number 61, 11 candidates number 77, 19 

candidates number 88, 12 candidates number 107, 4 candidates number 119, 8 

candidates number 123, 7 candidates number 131, 11 candidates number 138, 7 

candidates number 149, 4 candidates number 146, and 7 candidates number 160. 

Almost all candidates are ranked within a group. Mysteriously, the first eight 

candidates and the last three were ranked individually. 
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108. The other three SPP members generally gave individual rankings, and 

ranked two candidates the same only on a few occasions. However, they all 

committed mistakes in this process. For example, one of them gave number 75 to 

two candidates and number 76 to the next one, and did not attribute anybody 

ranking 169, for no obvious reason. Another one of these three SPP members 

ranked one candidate number 171, whilst there were only 170 candidates. 

109. None of these errors were detected prior to the present proceedings. The 

evidence shows that the DHRM collected the individu
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111. Even more worrisome is the fact that the DHRM developed the consolidated 

list of candidates who advanced to the Third Round based on the numbers 

provided by the SPP members which displayed, on their face, blatant errors. 
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reference to actual placement opportunities. If this explanation for the lack of 

consensus is indeed accurate, it would appear that not only the DHRM but also 

the SPP members misconstrued the review exercise as being one involving the 

SPP members picking those among the groups that they considered would be most 

needed at the P-5 level, or perhaps even in their own area of work, rather than 

comparing the candidates on their own merits, as required by the Promotions 
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146. In this respect, the Respondent states in his reply that “[i]ndividual and 

overall rankings were generally disclosed by the Promotions Secretariat upon 

request”. The Tribunal notes that this statement is not entirely accurate as the 

evidence shows that among the seven cases related to the 2013 Promotions 

Session that were heard jointly, the Administration only disclosed to one 

candidate her overall ranking, following her request. In the six other cases, the 

Administration disclosed the rankings to candidates, even when they requested 

them, only in the course of management evaluations or the proceedings before the 

Tribunal. In the instant case, the Applicant, who expressly requested “full 

information regarding the review that was undertaking for [his] profile by the 

review panel, to better understand the reasons for non-recommendation for 

promotion” by email of 21 October 2014, was not provided with his rankings until 
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148. 
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how the Applicant would have performed in a wider pool of 331 candidates, 

where only 112 were to advance to the Third Round, and 56 were ultimately to be 

selected. 

157. The Respondent’s suggestion that the Applicant would not have been 

selected given that he was ranked 74 out of 170 is purely speculative, as the 

candidates are not given a score but a rank. Moreover, because of the wide 

divergence of opinion among the panel members in their assessment of 

candidates, the rankings that the Applicant received in a pool of 170 male 
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assessment for that of the SPP and the High Commissioner, something that the 
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Material damages 

173. The Applicant asked, as an alternative to rescission and retroactive grant of 

promotion, to be compensated for the material damage resulting from the loss of 
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compensation that the respondent may elect to pay as an alternative 
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186. In Asariotis
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