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“If the facts don’t fit the theory, change the photographs” and attributed the quote to 

another staff member in OIOS. 

5. By memorandum dated 17 January 2014, the Applicant’s first reporting 

officer requested the Director of ID/OIOS to initiate a formal investigation into 

the matter in accordance with sec. 5.11 of ST/SGB/2008/5 (Prohibition of 

discrimination, harassment, including sexual harassment, and abuse of authority). 

6. By memorandum dated 31 January 2014, the then Under-Secretary-General of 

OIOS (“USG/OIOS”) appointed a fact-finding panel to investigate the first reporting 

officer’s report against the Applicant for prohibited conduct under ST/SGB/2008/5. 

On the same date, by memorandum, the then USG/OIOS informed the Applicant of 

the initiation of the fact
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24. On 14 September 2015, after Order No. 226 (NY/2015) was issued, 

the Applicant filed his response to the Respondent’s motion filed on 5 September 
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expression; (v) the complaint against the Applicant and the decision to 

appoint the fact-finding panel were made in bad faith; (vi) the fact-finding 

panel was willfully blind to clear conflicts of interests; (vii) the fact-finding 

panel lacked impartiality and acted under the direction of the then 

USG/OIOS; (viii) the fact-finding panel failed to establish elements of 

“harassment”; (ix) the fact-finding panel was negligent in failing to recognize 

bias; (x) the Department of Management had a conflict of interest that should 

have prevented them from selecting the external party to whom 

the decision-making authority should be delegated; (xi) the Applicant has 

continued to experience a pattern of retaliation and prejudice; 

(xii) the Respondent has willfully failed to identify “retaliation” contrary to 

ST/SGB/2005/21 (Protection against retaliation for reporting misconduct and 

for cooperating with duly authorized audits or investigations); and 

(xiii) the Respondent has failed to act on misconduct complaints submitted by 

the Applicant; 

i. The Secretary-General endorsed the opinion that the satirical comment 
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k. Moreover, it was not unreasonable for the then USG/OIOS to establish 

the fact-finding panel under ST/SGB/2008/5 after determining that the report 

was made in good faith and that there were sufficient grounds to establish 

a fact-finding panel to commence an investigation. It was likewise not 

unreasonable for the fact-finding panel to take note of the Applicant’s actions 

connected to his alteration of the comment, in particular the Applicant’s prior 

commitment to refrain from improper conduct vis-à-vis his OIOS colleague 

and the circulation of his email to the then USG/OIOS (in which he included 

inappropriate comments about the OIOS colleague) to other staff members in 

OIOS. The Applicant had sufficient opportunities to comment on these two 

elements prior to the issuance of the reprimand;  

l. In support of his assertion that his “comment” on the whiteboard was 

protected in accordance with the right to freedom of opinion, the Applicant 

refers to the Joint Declaration on Freedom of Expression issued on 4 May 

2015 by the United Nations Special Rapporteur on Freedom of Opinion and 

Expression. Without prejudice to the fact that the Joint Declaration in general 

appears to refer to 
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Rules, which finds reflection in art. 19.3 of the International Covenant on 

Civil and Political Rights; 

n. In view of the fact that: (i) it was foreseeable that the Applicant’s 

comment on the whiteboard would distress and/or embarrass his OIOS 

colleague; (ii) the Applicant had made a prior commitment to refrain from 

inappropriate, or confrontational conduct directed at this colleague; and 

(iii) the Applicant’s comments about the colleague in his email to 

the USG/OHRM, on which he copied all staff members in OIOS, were 

inappropriate, the Applicant cannot claim that his “actions” or “opinions” are 

immune from reasonable restrictions, including administrative action after 

determining his conduct was inappropriate, in this case the issuance of 

a 
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article 3, paragraph 1, of the present statute, against the Secretary-

General as the Chief Administrative Officer of the United Nations: 

 (a) To appeal an administrative decision that is alleged to 

be in non-compliance with the terms of appointment or the contract of 

employment. The terms “contract” and “terms of appointment” include 

all pertinent regulations and rules and all relevant administrative 

issuances in force at the time of alleged non-compliance;  

 (b) To appeal an administrative decision imposing 

a disciplinary measure;  

 (c) To enforce the implementation of an agreement reached 

through mediation pursuant to article 8, paragraph 2, of the present 

statute. 

… 

[Article 8] 

1. An application shall be receivable if: 

(a) The Dispute Tribunal is competent to hear and pass 

judgement on the application, pursuant to article 2 of the present 

statute;  

(b) An applicant is eligible to file an application, pursuant 

to article 3 of the present statute;  

(c) An applicant has previously submitted the contested 

administrative decision for management evaluation, where required; 

and 

(d) The application is filed within the following deadlines: 
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a limited period of time and only in exceptional cases. The Dispute 

Tribunal shall not suspend or waive the deadlines for management 

evaluation. 

38. Articles 7 and 35 of the Dispute Tribunal’s Rules of Procedure on time limits 

for filing applications and waiver of time limits, respectively, state in relevant parts: 

[Article 7]  

1. Applications shall be submitted to the Dispute Tribunal through 

the Registrar within: 

(a) 90 calendar days of the receipt by the applicant of 

the management evaluation, as appropriate; 
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39. Staff rule 10.1 of ST/SGB/2014/1 (Staff rules and staff regulations of 

the United Nations) on misconduct states that: 

(a) Failure by a staff member to comply with his or her 

obligations under the Charter of the United Nations, the Staff 

Regulations and Staff Rules or other relevant administrative issuances 

or to observe the standards of conduct expected of an international 

civil servant may amount to misconduct and may lead to the institution 

of a disciplinary process and the imposition of disciplinary measures 

for misconduct. 

(b) Where the staff member’s failure to comply with his or 
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without termination indemnity pursuant to paragraph (c) of 

annex III to the Staff Regulations; 

(ix) Dismissal. 

(b) Measures other than those listed under staff rule 10.2 (a) shall 

not be considered to be disciplinary measures within the meaning of 

the present rule. These include, but are not limited to, the following 

administrative measures: 

(i) Written or oral reprimand; 

… 

(c) A staff member shall be provided with the opportunity to 

comment on the facts and circumstances prior to the issuance of 

a written or oral reprimand pursuant to subparagraph (b) (i) above. 

41. Staff rule 10.3 of ST/SGB/2014/1 on due process in the disciplinary process 

states that: 

(a) The Secretary-General may initiate the disciplinary process 

where the findings of an investigation indicate that misconduct may 

have occurred. No disciplinary measure may be imposed on a staff 

member following the completion of an investigation unless he or she 

has been notified, in writing, of the formal allegations of misconduct 

against him or her and has been given the opportunity to respond to 

those formal allegations. The staff member shall also be informed of 

the right to seek the assistance of counsel in his or her defence through 

the Office of Staff Legal Assistance, or from outside counsel at his or 

her own expense. 

(b) Any disciplinary measure imposed on a staff member shall be 

proportionate to the nature and gravity of his or her misconduct.  

(c) A staff member against whom disciplinary or non-disciplinary 

measures, pursuant to staff rule 10.2, have been imposed following 

the completion of a disciplinary process may submit an application 

challenging the imposition of such measures directly to the United 

Nations Dispute Tribunal, in accordance with chapter XI of the Staff 

Rules.  

(d) An appeal against a judgement of the United Nations Dispute 

Tribunal by the staff member or by the Secretary-General may be filed 

with the United Nations Appeals Tribunal in accordance with chapter 

XI of the Staff Rules. 
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42. Staff rule 11.2 of ST/SGB/2014/1 on management evaluation state in relevant 

parts: 

(a) A staff member wishing to formally contest 

an administrative decision alleging non-compliance with his or her 

contract of employment or terms of appointment, including all 

pertinent regulations and rules pursuant to staff regulation 11.1 (a), 

shall, as a first step, submit to the Secretary-General in writing 

a request for a management evaluation of the administrative decision. 

… 

(c) A request for a management evaluation shall not be 

receivable by the Secretary-General unless it is sent within sixty 

calendar days from the date on which the staff member received 

notification of the administrative decision to be contested. This 

deadline may be extended by the Secretary-General pending efforts for 

informal resolution conducted by the Office of the Ombudsman, under 

conditions specified by the Secretary-General. 

(d) The Secretary-General’s response, reflecting 

the outcome of the management evaluation, shall be communicated in 

writing to the staff member within 30 calendar days of receipt of 

the request for management evaluation if the 
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9. Upon consideration of the entire dossier, the Assistant 

Secretary-General, Office of Human Resources Management, on 

behalf of the Secretary-General shall proceed as follows: 

(a) Decide that the disciplinary case should be closed, and 

immediately inform the staff member that the charges have 

been dropped and that no disciplinary action will be taken. 

The Assistant Secretary-General may, however, decide to 

impose one or more of the non-disciplinary measures indicated 

in staff rule 10.2 (b)(i) and (ii), where appropriate; or  

(b) Should the preponderance of the evidence indicate that 

misconduct has occurred, recommend the imposition of one or 

more disciplinary measures. 

Decisions on recommendations for the imposition of disciplinary 

measures shall be taken by the Under-Secretary-General for 

Management on behalf of the Secretary-General. The Office of Legal 

Affairs shall review recommendations for dismissal of staff under staff 

rule 10.2 (a)(ix). Staff members shall be notified of a decision to 

impose a disciplinary measure by the Assistant Secretary-General for 

Human Resources Management. 

III. Application to the United Nations Dispute Tribunal 

10. A staff member against whom a disciplinary or a non-disciplinary 

measure has been imposed following the c2( )M1s64
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investigation or result in intimidation or retaliation shall not be 

disclosed to the alleged offender at that point. This may include 

the names of witnesses or particular details of incidents. All persons 

interviewed in the course of the investigation shall be reminded of 

the policy introduced by ST/SGB/2005/21. 

5.16 The fact-finding investigation shall include interviews with 

the aggrieved individual, the alleged offender and any other 

individuals who may have relevant information about the conduct 

alleged. 

5.17 The officials appointed to conduct the fact-finding 

investigation shall prepare a detailed report, giving a full account of 
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disciplinary procedures and will also inform the aggrieved individual 

of the outcome of the investigation and of the action taken. 

5.20 Where an aggrieved individual or alleged offender has grounds 

to believe that the procedure followed in respect of the allegations of 

prohibited conduct was improper, he or she may appeal pursuant to 

chapter XI of the Staff Rules. 

6.5 Once the investigation has been completed and a decision 

taken on the outcome, appropriate measures shall be taken by the head 

of department/office/mission to keep the situation under review. These 

measures may include, but are not limited to, the following: 

(a) Monitoring the status of the aggrieved party, 

the alleged offender and the work unit(s) concerned at regular intervals 

in order to ensure that no party is subjected to retaliation as 

a consequence of the investigation, its findings or the outcome. Where 

retaliation is detected, the Ethics Office shall be promptly notified; 

(b) Ensuring that any administrative or disciplinary 

measures taken as a result of the fact-finding investigation have been 

duly implemented; 

(c) Identifying other appropriate action, in particular preventative 

action, to be taken in order to ensure that the objectives of the present 

bulletin are fulfilled. The Office of Human Resources Management 

may request information from the head of department or office, as 

necessary.  

Receivability framework 

46. As established by the United Nations Appeals Tribunal, the Dispute Tribunal 

is competent to review ex officio its own competence or jurisdiction ratione personae, 

ratione materiae, and ratione temporis (Pellet 2010-UNAT-073; O’Neill 

2011-UNAT-182; Gehr 2013-UNAT-313; Christensen 2013-UNAT-335). 

This competence can be exercised even if the parties do not raise the issue, because it 

constitutes a matter of law and the Statute prevents the Dispute Tribunal from 

considering cases that are not receivable. 

47. In the present case, the Respondent states that the application is not receivable 

ratione materiae because the Applicant did not request a management evaluation of 

the decision to impose a reprimand as required under staff rule 11.2 (a) which did not 

follow a disciplinary process. 
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48. The Dispute Tribunal’s Statute and the Rules of Procedure clearly distinguish 

between the receivability requirements as follows: 

a. The application is receivable ratione personae if it is filed by a current 

or a former staff member of the United Nations, including the United Nations 

Secretariat or separately administered funds (arts. 3.1(a)–(b) and 8.1(b) of 

the Statute) or by any person making claims in the name of an incapacitated or 

deceased staff member of the United Nations, including the United Nations 

Secretariat or separately administered funds and programmes (arts. 3.1(c) and 

8.1(b) of the Statute); 

b. The application is receivable ratione materiae if the applicant is 

contesting “an administrative decision that is alleged to be in non-compliance 

with the terms of appointment or the contract of employment” (art. 2.1 of 

the Statute) and if the applicant previously submitted the contested 

administrative decision for management evaluation, where required 

(art. 8.1(c) of the Statute); 

c. The application is receivable ratione temporis if it was filed before 

the Tribunal within the deadlines established in art. 8.1(d)(i)–(iv) of 

the Statute and art. 7.1–7.3 of the Rules of Procedure. 

49. It results that for being considered receivable by the Tribunal, an application 

must fulfil all the mandatory and cumulative requirements mentioned above. 

Receivability ratione personae and ratione temporis 

50. The present application was filed by the Applicant—a former OIOS staff 

member—on 2 July 2015, namely within 90 days from the date of notification of 

the contested decision on 9 April 2015. Consequently, the application is receivable 

ratione personae and ratione temporis. The Tribunal, therefore, will consider whether 

the application is receivable ratione materiae. 
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Receivability rationae materiae 

51. According to the contested decision, a written reprimand was imposed on 

the 
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54. The Tribunal notes that staff rule 11.2(a) provides as follows: 

(a) A staff member wishing to formally contest an administrative 

decision alleging non-compliance with his or her contract of 

employment or terms of appointment, including all pertinent 

regulations and rules pursuant to staff regulation 11.1 (a), shall, as 

a first step, submit to the Secretary-General in writing a request for 

a management evaluation of the administrative decision. 

55. The Tribunal considers that staff rule 11.2(a) constitutes the general rule 

according to which a management evaluation of the contested administrative decision 

is mandatorily to be requested as a preliminary step within 60 days from the date of 

notification for an appeal to be receivable before the Dispute Tribunal. This is also 

consistently confirmed by the jurisprudence of the Dispute and the Appeals 

Tribunals.  

56. The Tribunal also notes that, in accordance with staff rule 10.3(c), a staff 

member against whom disciplinary or non-disciplinary measures, pursuant to staff 

rule 10.2, have been imposed, following the completion of a disciplinary process, 

may submit an application challenging the imposition of such measures directly to 

the Dispute Tribunal. Furthermore, according to staff rule 11.2(b), a staff member 

wishing to formally contest an administrative decision taken pursuant to advice 

obtained from technical bodies, as determined by the Secretary-General, or of 

a decision taken at the Headquarters in New York to impose a disciplinary or 

non-disciplinary measure pursuant to staff rule 10.2 following the completion of 

a disciplinary process is not required to request a management evaluation. 

The Tribunal considers that staff rule 11.2(b) constitutes the exception from 

the general rule established in staff rule 11.2(a). 

57. The Tribunal further considers that staff rule 10.3 and staff rule 11.2(b) 

indicate the administrative decisions which are exempted from the general 

requirement of staff rule 11.2(a) that an appeal cannot be filed to the Dispute Tribunal 

without first requesting a management evaluation of the contested decision. These 

decisions may therefore be appealed directly to the Dispute Tribunal, namely: 
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decisions than the ones expressly mentioned in the relevant legal provisions. 

Furthermore, the Tribunal underlines that the applicability of this exception cannot be 
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reimburse the United Nations either partially or in full for any 

financial loss suffered by the United Nations as a result of his or her 

actions, if such actions are determined to be willful, reckless or grossly 

negligent. 

(c) The decision to launch an investigation into allegations of 

misconduct, to institute a disciplinary process and to impose 

a disciplinary measure shall be within the discretionary authority of 

the Secretary-General or officials with delegated authority. 

[Staff rule 10.2(b)(i) and (c)] 

(b) Measures other than those listed under staff rule 10.2 (a) shall 

not be considered to be disciplinary measures within the meaning of 

the present rule. These include, but are not limited to, the following 

administrative measures: 

(i) Written or oral reprimand; 

… 

(c) A staff member shall be provided with the opportunity to 

comment on the facts and circumstances prior to the issuance of 

a written or oral reprimand pursuant to subparagraph (b) (i) above. 

[Staff rule 10.3]  

(a) The Secretary-General may initiate the disciplinary process 

where the findings of an investigation indicate that misconduct may 

have occurred. No disciplinary measure may be imposed on a staff 

member following the completion of an investigation unless he or she 

has been notified, in writing, of the formal allegations of misconduct 
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a. Staff rule 10.1(a): “Failure by a staff member to comply … may 

amount to misconduct and may lead to the institution of a disciplinary process 

and the imposition of disciplinary measures for misconduct”;  

b. Staff rule 10.1(b): “Where the staff member’s failure to comply… such 

staff member …”; 

c. Staff rule 10.2(c) “A staff member shall be provided with 

the opportunity to comment … prior to the issuance of a written or oral 

reprimand”;  

d. Staff rule 10.3(a):  “… No disciplinary measure may be imposed on 

a staff member …unless … The staff member shall also be informed of 

the 
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employment contract with the Applicant who was no longer a staff member. 

Accordingly, the Secretary-General had no longer the authority to impose such 

a measure.  

74. The Tribunal underlines that the entire complex process of launching 

an investigation into allegations of misconduct, instituting a disciplinary process and 

completing it by issuing the final decision, if any, to impose a disciplinary or 

non-disciplinary measure against a staff member must be finalized before 

the expiration of the contract. If the decision to impose a disciplinary or 

non-disciplinary measure is not finalized before the expiration of the contract, no 

course of action can be taken after this date, except if both parties (the staff member 

and the Organization) agree for the contract to be extended. 

75. In the present case, the Tribunal notes that the investigation and 

the disciplinary process took place before the expiration of the Applicant’s contract 

on 16 March 2015. However, the final decision concluding the disciplinary process is 

the letter of written reprimand, which was issued after the expiration of the contract. 

The Tribunal concludes that the mandatory requirement for a non-disciplinary 

measure to be imposed only on a 
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a) OIOS management’s unwillingness to address 

the unwarranted and defamatory [Performance 

Improvement Plan]; 

b) The harassment and the retaliation that followed, 

c) The lack of accountability following the Nguyen-Kropp 

and Postica judgment, 

d) The failure of OIOS management to address 

the malicious accusation of a “possible assault” made 

against the Applicant and 

e) The combined series of failures of the part of 

(i) the Department of Management, 

(ii) the Ethics Office and  

(iii) the Chef du Cabinet.” 

 

77. Under art. 10.5(a) of the Statute of the Dispute Tribunal, the Tribunal may 

order one or both of the following:  

(a) Rescission of the contested administrative decision or 

specific performance, provided that, where the contested 

administrative decision concerns appointment, promotion or 

termination, the Dispute Tribunal shall also set an amount of 

compensation that the respondent may elect to pay as an alternative to 

the rescission of the contested administrative decision or specific 

performance ordered, subject to subparagraph (b) of the present 

paragraph;  

(b) Compensation for harm, supported by evidence, which 

shall normally not exceed the equivalent of two years’ net base salary 

of the applicant. The Dispute Tribunal may, however, in exceptional 

cases order the payment of a higher compensation for harm, supported 

by evidence, and shall provide the reasons for that decision. 

78. Regarding the requested relief, the Tribunal considers that, as results from 

the reasoning of contested decision, the then Director of DHR/UNICEF decided not 

to pursue the matter with reference to sec. 5 of ST/AI/371 and, consequently,

pursue 
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However, the then Director of DHR/UNICEF recommended that it was appropriate 

for the non-disciplinary or administrative measure of a written reprimand to be 

imposed on the Applicant and to include it in the Applicant’s Official Status File. 

This recommendation was accepted by the Secretary-General who decided to issue 

the letter of reprimand and to include it in the Applicant’s Official Status File. Since 

no decision was taken finding the Applicant guilty of misconduct, the request to 

rescind such a decision is to be rejected. 

79. As results from the above considerations, the decision to impose 

a non-disciplinary measure against the Applicant, who was no longer a staff member 

at the date of the issuance of the written reprimand, is unlawful and, pursuant to 

art. 10.5(a) of the Tribunal’s Statute, the Applicant’s request for this decision to be 

rescinded is to be granted. Consequently, the written reprimand is to be 
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b. The request to rescind the decision finding the Applicant guilty of 

misconduct and the request to grant him financial compensation are rejected.  
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