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Introduction 

1. By application submitted by email on 29 December 2014 and through the 

Tribunal’s eFiling portal on 23 January 2015, the Applicant, a staff member of the 

United Nations High Commissioner for Refugees (“UNHCR”), contests the 

decision by the High Commissioner not to promote her from the P-4 to the P-5 

level during the 2013 Promotions Session. 

2. It is noted that the facts and grounds of appeal in rshvH”zII”qrrshvH”zII“SH-Sz”rPh“”HshvH”zII”rsh,“SH-SSqrrs,(H(zvzI)-roh,)HSSSv)r h,qHIz-)Srth““Hv))“reh,)HSSSv)rdhh”HvIzzr h,“SH-SSqroh,)HSSSv)rrh”HvIzzryh,)HSSSv)r h,““”-SSqrohvHSqz-qreh,)HSSSv)rrh”HvIzzr hyHSqz-qr h,“SH-SSqrohvH”zII”rshSz”rPh“”Hsh,(H(zvzI)-rih(HzI-)-Irsh,qHIz-)Sr haHqq”“zrrh”HH(IqqI)
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5. 
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10. The six SPP members gave the Applicant the following “rankings” among 

the female candidates for promotion to the P-5 level: 66, 69, 85, 137, 151 and 154. 

The DHRM calculated that the arithmetic mean of the
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16. 
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23. During the hearing on the merits, the Applicant adopted the submissions 

made on behalf of the six other applicants in the above-mentioned cases by the 

Counsel of the Office of Staff Legal Assistance, insofar as they were relevant to 

her case. 

24. On 29 January and 4 February 2016, the Respondent and the Applicant, 

respectively, filed additional submissions, with leave from the Tribunal. 

25. 
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j. Accordingly, the Applicant requests: 

i. Rescission of the contested decision and grant of promotion to 

the P-5 level; 

ii. “Financial compensation for material damages”; and 

iii. Compensation for moral damages. 

27. The Respondent’s principal contentions are: 

a. The Secretary-General has broad discretion in matters of promotion; 

accordingly, review of administrative decisions regarding promotions 

involves an examination of “(1) whether the procedure as laid down in the 

Staff Regulations and Rules was followed; and (2) whether the staff member 

was given fair and adequate consideration”; 

b. The Respondent has “minimally shown” that the Applicant’s 

candidacy for promotion was given full and fair consideration as the six SPP 

members separately reviewed her fact sheet, which included the narrative of 

her performance appraisals during the five years preceding 

31 December 2013, and none of them ranked the Applicant’s candidacy 
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e. Secondly, the Applicant failed to demonstrate any procedural error in 

the implementation of the Promotions Policy that would warrant rescission 

of the contested decision; in particular: 

i. The Promotions Policy does not require that promotions 

sessions be held every year; 

ii. The High Commissioner is not bound by the recommendations 
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g. The Applicant was provided with sufficient reasons for the contested 

decision as she was informed that her overall ranking placed her outside the 

200% margin of the number of slots allocated for promotion to the P-5 

level, and provided with a copy of her fact sheet used by the SPP members 

for their review of her candidacy. In addition, the Promotions Policy did not 

require the SPP to prepare minutes of its Second Round review; 

h. In respect of the remedies sought, the Respondent submits that even if 
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Overview of the Promotions Policy 

29. Unless they serve on an expert post, the UNHCR staff members in the 

International Professional category who are serving on indefinite and fixed-term 

appointments are conferred personal grade levels. They apply for assignments at 

their personal grade level or one level above. These staff members may be 

promoted to the P-4, P-5 or D-1 levels in accordance with the procedures set forth 

in the Promotions Policy. 

30. The Promotions Policy, adopted on 5 February 2014, introduced a “new 

methodology and procedures for the promotion of International Professional staff” 

(sec. 1). Pursuant to this Policy, the High Commissioner determines each year the 

number of available promotion slots at the P-4, P-5 and D-1 levels, upon 

recommendation from the JAC (sec. 4.1.2). He then receives recommendations for 

promotion by the SPP, insofar as  promotions to the P-5 level are concerned, 

following its review of the eligible candidates as outlined in the Policy 

(sec. 4.1.1). 

31. The Promotions Policy establishes the eligibility criteria, namely that the 

candidate “must meet minimum seniority-in grade requirements” (sec. 5.1), and 

the procedures for three potential rounds of evaluation. 

32. To advance from the First Round to the Second Round, a candidate must 

satisfy at least three out of five “Evaluation Criteria, or Green Lights”, namely: 

language proficiency, number of rotations, service in D, E and/or U duty stations, 

functional diversity, and performance records (i.e., absence of any gap in 

e-PADs) (sec. 5.7). Alternatively, candidates with twice the minimum 

seniority-in-grade at their current level advance automatically to the Second 

Round, regardless of whether they have sufficient “green lights” (sec. 5.8.4). 

33. 
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34. 
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candidates for consideration by the Panel Members in the Third 

Round. 

35. The Third Round entails a collective review of the “substantially equally 

meritorious candidates” by the SPP, and the making of final recommendations 

corresponding to the number of available slots (secs. 5.10.1 and 5.10.2). The 

evaluation is based on the Second Round criteria, and provides for the need to 

ensure geographical distribution as well as any disciplinary measure, documented 

reprimand, financial mismanagement or gross negligence during the past five 

years (sec. 5.10.2). For promotions to the P-5 level, the SPP may request a written 

assessment of any particular candidate from the respective Director, for staff in 

Headquarters, or from the respective Representative, for staff in the field (secs. 

5.10.3 and 5.10.4). 

36. The High Commissioner awards promotions, which are conditional on the 

staff member obtaining a specific position at the higher level. This condition does 

not apply to staff members who already serve on a position at the higher level or 

on an expert post, or are within two years of retirement age (sec. 5.12). 

37. Pursuant to sec. 5.10.2, “[a]t grade levels where gender parity had not yet 

been achieved, at least 50% of the promotion slots will be awarded to 

substantially equally meritorious female staff”. 

38. Finally, staff members may, without prejudice to their right to formally 

contest the non-promotion decision in the internal justice system, seek recourse 

“on the basis that some documentation relating to the period under review that 

may have had an impact on the final recommendation was not available at the 
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given fair and adequate consideration” (Abbassi 2011-UNAT-110, para. 23; see 

also Majbri 2012-UNAT-200, para. 35; Ljungdell, 2012-UNAT-265, para. 30). 

40. More specifically, the Appeals Tribunal held in Rolland 2011-UNAT-122 

that (para. 21): 

All candidates before an interview panel have the right to full and 

fair consideration. A candidate challenging the denial of promotion 

must prove through clear and convincing evidence that procedure 

was violated, the members of the panel exhibited bias, irrelevant 

material was considered or relevant material ignored. There may be 

other grounds as well. It would depend on the facts of each 

individual case. 

41. In Rolland, the Appeals Tribunal also distilled the burden of proof for 

challenges against promotion decisions, holding that (para. 26): 

There is always a presumption that official acts have been regularly 

performed. This is called a presumption of regularity. But this 

presumption is a rebuttable one. If the management is able to even 

minimally show that the Appellant’s candidature was given a full 

and fair consideration, then the presumption of law stands satisfied. 

Thereafter the burden of proof shifts to the Appellant who must 

show through clear and convincing evidence that she was denied a 

fair chance of promotion. 

42. In its judgment 
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correctly applied. Whereas there is no doubt that the Tribunal has 

no authority “to amend any regulation or rule of the Organization” 

(Mebtouche 2010-UNAT-045, para. 11), a decision may be 

rescinded if it is taken pursuant to a policy which does not comply 

with a higher norm. In this context, the Tribunal may also “point 

out what it considers to be a deficiency” in a policy and 

“recommend a reform or revision” (Mebtouche 2010-UNAT-045, 

para. 11; see also Nguyen-Kropp and Postica UNDT/2015/110). 

43. In addition, the Tribunal notes that the Appeals Tribunal has recalled in a 

number of cases “the well-known principle of law against retrospective 

application of laws” (Hunt Matthes 2014-UNAT-444; Nogueira 2014-UNAT-

409). Thus, the Applicant’s argument in respect of the retroactive application of 

the Promotions Policy also requires consideration. 

44. In view of the foregoing, the Tribunal will examine whether: 

a. The Promotions Policy was applied retroactively 

b. The procedure as laid down in the Promotions Policy was followed;  

c. The Applicant was given fair and adequate consideration for 

promotion to the P-5 level; and 

d. The Applicant was provided sufficient reasons for the contested 

decision. 

45. The Appellant’s arguments related to the design of the Promotions Policy 

will be addressed under the third prong of the Tribunal’s review.  

Whether the Promotions Policy was applied retroactively 

46. The Applicant submits that by setting evaluation criteria ex post facto, the 

Promotions Policy has a retroactive effect and lacks the requisite level of 

consistency and predictability. The Respondent submits that the Promotions 

Policy did not apply retroactively as it was implemented in the promotions session 

that followed its adoption. Furthermore, he submits that the Applicant has no 

entitlement to the continuing application of the previous promotions policies. 
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promotion during the 2013 Promotions Session, which the Applicant adopted, and 

that equally impacted on the consideration of her candidacy for promotion. 

Absence of a promotions session in 2012 

51. The Applicant takes issue with the fact that no promotions session was held 

in 2012, so the 2013 Promotions Session covered two years, in contravention with 

sec. 4.1.1 of the Promotions Policy. The Respondent submits that it is not required 

to hold a promotions session every year, and that n
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the balance of the available slots be allocated to male staff members”. The 

memorandum shows that the High Commissioner took into account this 

recommendation but decided otherwise. Instead, he elected to address the problem 

of gender inequity in UNHCR staffing through other means, namely by 

instructing the DHRM to review the UNHCR gender policy and its means to 

achieve gender targets. He then decided that pending review of this policy, “the 

available slots for promotion this year shall continue to be equally shared between 

female and male staff members, which is in line wit
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Policy identified in Rodriguez-Viquez, which directly impacted on the 

consideration of the candidacy of all candidates fo
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68. Significantly, the Promotions Policy consistently refers to the comparative 

assessment and ranking of a single pool of candidates. In this respect, secs. 5.9.1 

and 5.9.3 provide that in the Second Round, the SPP shall conduct “[a] 

comparative assessment of the staff members who advanced from the First 

Round”, following which “the Panel Secretariat will
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Composition of the SPP 

71. The Applicant submits that the SPP was not legally constituted, as some of 

its members served for more than three consecutive years when taking into 

account their prior service in the Joint Review Board, which was previously in 

charge of promotions, and SPP members served for both the Second and Third 

Rounds of evaluation. The Respondent submits that the SPP members’ tenure was 

in compliance with sec. 4.3 of the Policy. 

72. Sec. 4.3 of the Promotions Policy provides that: 

The tenure of office of the Panels shall be for one Promotions and 

one Recourse Session addressing the same year. Members of either 

Panel shall not serve more than three consecutive terms. 

73. It follows from this provision that SPP members were not only allowed but 

obliged to serve for a whole promotions session, namely for the Second and Third 

Round as well as the recourse session. 

74. In turn, there is no evidence on record that SPP members have served in the 

two previous exercises conducted under old promotions policies. In any event, 

their tenure under the new Policy commenced in 2014, so any prior appointment 

under previous promotions policies would have no impact on its limit pursuant to 

such policy. 

Conflict of interest 

75. The Applicant argues that some SPP members were in a position of conflict 

of interest as they participated in the assessment of their supervisees’ candidacy 

for promotion. She further asserts that the Deputy High Commissioner’s dual 

functions as adviser to the High Commission in the award of promotions and as 

responsible officer for management evaluations placed him also in a position of 

conflict of interest. The Respondent argues that the Applicant has adduced no 

evidence in support of her first argument, and that her second argument is 

hypothetical. 
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82. However, in the instant case, the Tribunal finds no evidence of a conflict of 

interest that could have tainted the contested decision. As discussed above, any 

potential conflict of interest would arise when the Deputy High Commissioner is 

seized of a request for management evaluation of a decision denying promotion, 

and would not affect the High Commissioner’s decision on promotions as such, 
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90. 
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92. A similar broadcast was sent on 18 May 2011 by the then Director, DHRM, 

although some improvements were noted. In particular, it was reported that “[a]s 
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95. 
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for extreme ratings”, thereby putting in place a review mechanism to avoid 

unjustified high rankings. Whereas comments were also part of the evaluation, 

they were meant to support/complement the score given. No guidance was 

provided for the narrative part of the appraisal. As the Head of the Human 
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Promotions Policy was to be applied in conjunction with a new appraisal policy, 

then transitional measures should have been foreseen and implemented. 

108. Lastly, the Tribunal notes with surprise that the SPP members were 

presented, for their signature, with a copy of the consolidated list of candidates 

under review during the Second Round. This was prepared by the DHRM and 

contains the following certification: “I herewith confirm that I have reviewed the 

fact sheets and performance appraisals of the staff members contained in the 

above ranking, which reflects my comparative assessment of them in line with 

paragraph 5.9.1 of the [Promotions Policy]”. Inexplicably, the SPP members all 

signed this document despite not having been provided the e-PADs. The Tribunal 

finds that this apparently incorrect confirmation created an appearance of 

compliance with the Promotions Policy. 

109. In view of the foregoing, the Tribunal finds that the exclusion of the e-PADs 

from the SPP members’ comparative assessment of the candidates during the 

Second Round constitutes another fundamental procedural error in the 

implementation of the Promotions Policy. The exclusion of the candidates’ 

numeric ratings, which were central to the appraisal system from 2009 to 2013, 

deprived the SPP of essential information for their consideration of the 

performance, managerial achievements and leadership qualities criteria under 

sec. 5.9.1 of the Promotions Policy. It also prevented them from personally 

assessing whether the minimum performance standard set forth in sec. 5.9.1(i) 

was met, as they were required to do. Again, it appears that the DHRM sought to 

apply the Promotions Policy in the way it thought it was intended to be and, as 

such, it contravened its actual plain wording. 

Establishment of an additional evaluation criterion 

110. Although not specifically raised by the Applicant, the Tribunal has 

identified another procedural error in the implementation of the Promotions 

Policy, which consisted in the DHRM advising the SPP members to take into 

account the suitability of the candidates for appointment in positions at a higher 

level. 
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111. It has been established that during a briefing session by video conference 

with the SPP about the Second and Third Rounds’ evaluation process, the Deputy 

Director of the DHRM advised the SPP members as follows, as recorded in a 

document entitled “Talking Points” produced by the Respondent: 

At every stage, refer back to what you are doing—recommending 

those who have a proven ability to contribute at a higher level of 

responsibility, in effect the “Rationale” of the policy (para. 3). The 

ones you recommend should be easily place-able [sic.] at the 

higher level. Ask yourselves if you (as a senior manager) would, 

based on the documentation and from what you know, give 

him/her a position/function in your area of responsibility. One 

negative, often criticised, outcome of the previous exercise was 

that it was too mathematical and yielded results that the 

Organization was not able to subsequently handle. 

112. The Head of the Human Resources Policy and Planning Service, UNHCR, 

testified that this excerpt of the notes used to brief the SPP reflects so much his 

idea that he may well have written it. As the designer of the Promotions Policy, he 

explained that the new Policy sought to depart from the mathematical exercise 

conducted under the previous one, and shift towards a subjective review by the 

most senior managers, who are in a position to assess whether candidates could 

ultimately be placed in positions at a higher level. He impressed upon the 

subjective character of the Second Round evaluation, and on the fact that the SPP 

members were expected to consider if the candidates were suitable for placement 

at a higher post “in light of their life and personal experience”. 

113. It is not entirely clear to the Tribunal how the SPP members received the 

advice or instruction as the Respondent did not call any as witnesses to provide 

explanation. The testimonies of those staff members from the DHRM who 

participated in the briefing and the Promotions Session suggest that the SPP 

members did not raise any particular concern or opposition in this respect. What is 

certain, however, is that the DHRM conveyed a clear and consistent message to 

the SPP members that they should consider this factor in their comparative 

assessment of the candidates, including in the Second Round. 
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114. The Tribunal recalls that the three evaluation criteria for the Second Round 

are clearly set out in sec. 5.9.1 of the Promotions Policy, and are limited to an 

assessment of the candidates’ performance, managerial qualities and exemplary 

leadership qualities. These criteria all refer to the merits of the candidates. There 

is no reference to considerations relating to suitability for placement in a specific 

post in the Second Round. Rather, the Promotions Policy is built in such a way 

that this placement factor plays a role at a later stage of the process. In this 

respect, sec. 5.12.1 provides: 

Promotion to the P-4 level and above will be subject to the staff 

member obtaining a position at these levels. Staff members will be 

considered for positions at the higher grade level in the 

compendium following the announcement of the relevant 

promotions session results, whilst respecting all other eligibility 

conditions. 

115. Secs. 5.12.2 to 5.12.6 then go on to set the effect
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130. For example, a first SPP member gave identical rankings to a number of 

candidates on several occasions, but without taking it into account when 

attributing the next rank. He ranked 18 candidates number 1 and the next ones 

were ranked numbers 10, 11, 12, 14 and 15, instead of 19, 20, 21, 22 and 23 
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instance by giving the privilege of the best ranking to 18 candidates, is different 

from that of an SPP member ranking candidates individually and consecutively. 
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correction. This staff member, who did not advance to the Third Round, should 

have, pursuant to the DHRM’s suggested approach. 

136. The individual who actually undertook this correction process was not 

produced as a witness. The precise manner in which the recalculation was 
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position to assess the impact of the numerous errors and dubious methodology 

adopted by some SPP members on the Applicant’s chances for promotion. 

139. In view of the foregoing, the Tribunal concludes that the award of the same 

ranking to more than one candidate, upon suggestion from the DHRM, had no 

basis in the Promotions Policy and constitutes a procedural error in its 

implementation. Such methodology could not be reasonably introduced without 

an administrative issuance, and after due considera
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whether he or she would rank among the less meritorious. The Tribunal finds that 

the variations are such as to raise serious concern
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145. This line of explanation appears to reflect the Head of Human Resources 

Policy and Planning Service’s misconception that the SPP members could take 

into account candidates’ suitability for placement at the higher level with 

reference to actual placement opportunities. If this explanation for the lack of 

consensus is indeed accurate, it would appear that not only the DHRM but also 

the SPP members misconstrued the review exercise as being one involving the 

SPP members picking those among the groups that they considered would be most 

needed at the P-5 level, or perhaps even in their own area of work, rather than 



  Case No. UNDT/GVA/2015/076 

 



  Case No. UNDT/GVA/2015/076 

 



  Case No. UNDT/GVA/2015/076 

  Judgment No. UNDT/2016/049 

 

Page 51 of 71 



  Case No. UNDT/GVA/2015/076 

  Judgment No. UNDT/2016/049 

 

Page 52 of 71 

159. In the Tribunal’s view, the ratings contained in e-PADs were not only 

explicitly required by the Policy, but also crucial to give the SPP members some 

comparative measures. The comments provided by the supervisors do not provide 

enough information to constitute the basis of the envisaged comparative exercise 

and, in any event, were not designed or intended to provide it. 

160. In view of the foregoing, the Tribunal finds that the Respondent failed to 

demonstrate, even minimally, that the Applicant was fully and fairly considered 

for promotion. The consolidated table of rankings displays significant divergences 

in the rankings given to the same candidate by different SPP members, which 

cannot be simply explained by reference to the fact that this review exercise 

entailed an element of subjectivity. Not only did the Respondent fail to provide 

any satisfactory explanation for these divergences, but he also failed to 

demonstrate that the Applicant’s candidacy for promotion was, indeed, properly 

compared with that of the 160 other female candidates by the six SPP members 

based on the established evaluation criteria. 

161. 
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that she was not ranked within the top 56 candidates who advanced to the Third 

Round. 

171. Sec. 5.11.1 of the Promotions Policy provides that “[m]inutes will be kept of 

all meetings, recording deliberations and incorporating comments formally 

submitted. The minutes will summarize conclusions reached”. Sec. 5.11.2 further 

provides that “[m]inutes shall be shared in draft with all members of the relevant 

Panel who attended the session for consideration. The Minutes shall be cleared, 

finalized and signed by the Co-Chairpersons and the Secretary and sent to the 

High Commissioner”. In turn, sec. 4.2.5 provides: 

The Director of DHRM will designate an Ex-Officio to provide 

technical advice and guidance on rules, regulations, policies, and 

methodology to each Panel. A representative of the Legal Affairs 

Service (LAS) may be invited to any promotions session in order 

to provide legal advice to the relevant Panel. The advice of the 

Ex-Officio and LAS representative shall be recorded in the 

Minutes. 

172. The Tribunal agrees with the Respondent that the Promotions Policy does 

not specifically envisage that the SPP members will hold a meeting for their 

Second Round review, which entails an individual assessment by the SPP 

members of the candidates. However, the evidence shows that the DHRM 

convened the SPP members to gather in Geneva to make such assessment, and 

most importantly, seised this opportunity to give them instructions or suggestions 

as to the modalities of their review. No minutes were taken of said meeting. 

Likewise, the DHRM provided advice to the SPP prior to its gathering in Geneva, 

through videoconference and emails, as detailed above. These were not formally 

recorded in minutes either, but they are, to some extent, reflected in the emails 

themselves and a document entitled “Talking Points”. 

173. The Tribunal finds that in these particular circumstances, the meeting of the 

SPP for the Second Round, and more specifically the technical advice and 

guidance provided by the DHRM, had to be recorded in minutes, pursuant to 

secs. 4.2.5 and 5.11.1 of the Promotions Policy. This was particularly important to 

ensure predictability and transparency of the process in the context where the 
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DHRM was devising the methodology for the implementation of the Promotions 

Policy, which had not been the subject of any administrative issuance.  

174. Whether these minutes had to be shared with the staff members is another 

disputable issue, as sec. 5.11.2 solely envisages the disclosure of the minutes to 

the High Commissioner. Absent any such minutes, the issue is hypothetical so the 

Tribunal will refrain from making any assessment. 

175. Turning to the alleged failure to provide reasons for the decision, the 

Tribunal recalls that as part of a comparative assessment, the decision not to 

promote a staff member automatically entails that he or she was not ranked among 

the top ones, without the need to provide any further reasons. It would be 

practically impossible for the Administration to explain to each and every 

unsuccessful candidate why he or she was not ranked among the top candidates; 

the only justification that may possibly be provided is the individual and 
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177. The Tribunal notes with concern that contrary to other candidates who were 

informed of their rankings through the Deputy High Commissioner’s response to 

their requests for management evaluation, at the latest, the Applicant’s request for 

management evaluation remained unanswered and her rankings were not divulged 

to her, despite her express and repeated requests. This difference in treatment, 

which remains unexplained, is in breach of the Administration’s duty to act fairly, 

justly and transparently in dealing with its staff members (Ahmed 2011-UNAT-

153, para. 45). 

178. The Tribunal also finds that in view of the specific circumstances set out 

above, the Administration’s failure to disclose the rankings to the Applicant at an 

earlier stage is in breach of its duty to provide reasons, albeit limited in nature, for 

its decision not to promote her, as set out in Obdeijn 2012-UNAT-201. In this 

judgment, the Appeals Tribunal stressed the obligation for the Administration to 

provide reasons for its decision when a request is made “as part of a formal 

review process”, as “a failure by the Administration to respond would seriously 

hamper or preclude the staff member, the Management Evaluation Unit, and the 

Tribunals from reviewing administrative decisions affecting the contractual rights 

of staff members”. The Tribunal notes however that whilst the delay in providing 

the Applicant her rankings may have initially hampered her ability to challenge 

the contested decision, she was ultimately not prevented from meaningfully 

challenging the contested decision and, as a consequence, suffered no prejudice. 

179. The Tribunal observes that the Administration’s lack of consistency in 

disclosing the rankings, coupled with the opacity in the procedures followed by 

the DHRM and the SPP, may have caused the Applicant not to fully understand 

the decision reached and the overall process. To alleviate this problem, the 

Tribunal strongly encourages the Administration to adopt clear and transparent 

procedures for the implementation of the Promotions Policy. 
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Conclusion in respect of the legality of the decision 

180. The Tribunal has identified above several significant procedural errors in 

the implementation of the Promotions Policy during the 2013 Promotions Session, 

which may be summarised as follows: 

a. The High Commissioner deciding in advance of the Promotions 

Session that an equal number of available slots for promotions would be 

allocated to female and male candidates, and limiting the slots awarded to 

women to 50%; 

b. The DHRM separating the candidates by gender for the Second Round 

evaluation; 

c. The DHRM failing to provide the SPP members with the e-PADs 

ratings; 

d. The SPP members not assessing compliance with the minimum 

performance threshold under sec. 5.9.1(i) of the Promotions Policy; 

e. The DHRM advising the SPP members to take into account, during 

their Second Round review, the candidates’ suitability for placement in 

actual positions at the P-5 level; 

f. The DHRM advising the SPP members to take into account their 

personal knowledge of the candidates; 

g. The DHRM introducing a ranking methodology which permitted the 

allocation of the same rank to more than one candidate, without any 

administrative issuance and any consideration of the impact on the 

candidates’ consolidated ranking; 

h. The significant errors in the rankings provided by the SPP members, 

coupled with a lack of diligence by DHRM in the consolidation of data,  

puts into question the reliability of the rankings; 
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i. The extreme divergences in the rankings provided by the various SPP 

members to the same candidates, for which no satisfactory answer has been 

provided, and which may suggest that the errors identified above concretely 

impacted on the results, or that the comparative and ranking exercise was 

simply impossible to accomplish given the large number of candidates, the 

information provided to the SPP members, which consisted only of the 

candidates’ fact sheet, and the short time for conducting their review; and 

j. The failure to take minutes of SPP meetings prior to, or during, the 

Second Round evaluation and to record advices provided by the DHRM. 

181. In light of all the foregoing, the Tribunal finds that the contested decision is 

unlawful. 

182. The Tribunal notes that the Applicant was eligible for consideration for 

promotion in the 2014 Promotions Session, which it understands is in its final 

stage, and will continue to be eligible in future sessions until promoted. By 

conducting an extensive review of the 2013 Promotions Exercise, addressing each 

and every procedural irregularity raised by the Applicant, and in line with the 

Appeals Tribunal’s judgment in Mebtouche (see para.  42 above), the Tribunal 

hopes to have provided some guidance as to how the Promotions Policy ought to 
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Remedies 

184. The Tribunal shall consider the remedies sought by the Applicant, listed in 

para.  26.j above, in light of art. 10.5 of its Statute, which delineates its powers 

regarding the award of remedies. 

Rescission of the contested decision 

185. It is settled jurisprudence that in respect of the UNHCR’s promotions 

sessions, the Tribunal can only rescind the decision not to grant a promotion if the 

procedural irregularities uncovered had deprived the applicant of a significant 

chance for promotion (see Vangelova 2011-UNAT-172; Bofill 2011-UNAT-174; 

Dualeh 2011-UNAT-175). The Tribunal shall therefore consider whether the 

Applicant would have had a significant chance of being promoted if the errors 

indicated above had not been committed. 

186. The Applicant was eligible for consideration for promotion, and met the 

requirement allowing her to advance from the First to the Second Round of 

evaluations. As the Second and Third Round involved a comparative assessment 

of the candidates, rather than eliminatory criteria, the Applicant had a chance to be 

ultimately promoted. The actual probability of being promoted depended entirely 

on how she would compare with the other candidates in the course of the Second 

and Third evaluation rounds. 

187. In this respect, the creation of two separate pools of candidates, male and 

female, creates a first difficulty in assessing the Applicant’s ultimate chances for 

promotion. Because female candidates (totalling 161) and male candidates 

(totalling 170) were never compared against each other, it is difficult to assess 

how the Applicant would have performed in a wider pool of 331 candidates, 

where only 112 were to advance to the Third Round, and 56 were ultimately to be 

selected. 

188. The Respondent’s suggestion that the Applicant would not have been 

selected given that she was ranked 129
th
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191. The errors in the implementation of the Promotions Policy are so significant 

that their impact on the Applicant’s chance for promotion cannot be measured. 

Most certainly, the Applicant had a real chance for promotion.  

192. Therefore, the Tribunal rescinds the decision. 

Specific performance 

193. The Applicant requests to be granted promotion to the P-5 level. She also 

requests the Tribunal to review the Promotions Policy and establish an 

administrative instruction.  

194. The Tribunal reiterates that the contested decision is discretionary in nature, 

and that it is not its role to exercise the discretionary authority vested on the SPP 

and the High Commissioner by substituting its own assessment for that of the 

competent official (see Sanwidi 2010-UNAT-084; Abbassi 2011-UNAT-110). It 

is part of the concept of discretion that its exercise may lawfully result in 

decisions that are different from those the Tribunal might have preferred. 

Therefore, where the judicial review concerns the exercise of discretion, the 

Tribunal can order specific performance, such as it has been requested in the 

present case, solely in the rare hypothesis where the result of the exercise of 

discretion can be narrowed down in such a way as to only have one legally correct 

outcome (see Ademagic et al. UNDT/2015/115). This is not the case in the 

application at hand. 

195. The Tribunal has concluded that the SPP had not fairly and adequately 

considered the Applicant’s candidacy for promotion to the P-5 level when 

comparing her with the other candidates. The High Commissioner, who is the 

competent decision-maker, has not received a proper and meaningful 

recommendation for making his decision as to whether or not to award one of the 

56 available slots for promotion to the P-5 level to the Applicant. Until this 

exercise has been properly performed, its outcome remains open for the 

Applicant. If the Tribunal were to grant the Applicant a promotion, it would be 

tantamount to prejudging the outcome of the comparative assessment of all 

eligible candidates envisaged in the Promotions Policy, and substituting its 
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200. In similar cases involving rescission of decisions denying promotions under 

UNHCR previous promotions policies, the Tribunal set the amount of alternative 

payment to rescission to CHF8,000 (see 
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205. In previous cases concerning the UNHCR promotions sessions, the Tribunal 

rejected requests for material damages on the basis that its order to rescind the 

decision and to award compensation in lieu of rescission covered all material 

damages that an applicant may have incurred. The Tribunal reasoned that if the 

Respondent chose to rescind the contested decision and to take a new decision on 

an applicant’s promotion, the applicant would be able to claim promotion 

retroactively if promoted, or to challenge the new decision on promotion if not 

promoted. Consequently, there would not have been a material damage. In turn, if 

the Respondent chose to pay compensation, the sum awarded must be considered 

as compensation for loss of salary due to the denial of promotion (see Tsoneva 

UNDT/2010/178; Mututa UNDT/2009/044; Andersson UNDT/2012/091). 

206. Whereas the Tribunal’s holding that payment of the amount awarded for 

compensation in lieu of rescission applies to the present case, its finding that 

rescission may entail retroactive grant of promotion and compensate any loss of 

salary cannot be applied mutatis mutandis. 

207. Under the current Promotions Policy, the Applicant’s promotion, even if it 

could theoretically be awarded retroactively, would not be effective from the time 

of the High Commissioner’s initial decision on promotions, that is 

20 October 2014, but only as of when the Applicant is appointed to a post at the 

higher level (secs. 5.12.1 and 5.12.3). In this respect, the Tribunal notes that 

although the Applicant alleges that her promotion would be effective immediately 

in her case, because she was within two years of retirement, this was not the case 

at the relevant time, namely on 20 October 2014. 

208. Indeed, on 20 October 2014, the Applicant was 58 years old, namely four 

years away from retirement as her normal retirement age is 62 due to the fact that 

she entered the service of the United Nations, and 
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salary. The Tribunal must therefore examine if this possible loss of salary, in case 

the Respondent does not elect to pay compensation in lieu of rescission, justifies 

that it awards the Applicant material damages. 

210. As recalled above, even if the Applicant had been granted promotion on 

20 October 2014, this promotion would not have been effective until she was 

appointed to a P-5 level position. In the meantime, she would have continued to 

receive her salary at the P-4 level. Therefore, any loss of salary would depend not 

only on whether the Applicant was indeed promoted, but also on when she would 

have been appointed to a P-5 position had she been promoted. The evidence 

shows that the Applicant had not been appointed to a P-5 position as of the date of 

the hearing. Whether, and if so when, she would have been appointed at that level 

had she been promoted on 20 October 2014 and considered in the next vacancies’ 

compendium is speculative. 

211. 
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213. In Asariotis, which was issued on 28 March 2013, the Appeals Tribunal 

delineated the Dispute Tribunal’s jurisdiction to award moral damages in the 

following terms: 

36. To invoke its jurisdiction to award moral damages, the 

UNDT must in the first instance identify the moral injury sustained 

by the employee. This identification can never be an exact science 

and such identification will necessarily depend on the facts of each 

case. What can be stated, by way of general principle, is that 

damages for a moral injury may arise: 

 (i) From a breach of the employee’s substantive 

entitlements arising from his or her contract of employment and/or 

from a breach of the procedural due process entitlements therein 

guaranteed (be they specifically designated in the Staff Regulations 
and Rules or arising from the principles of natural justice). Where 
the breach is of a fundamental nature, the breach may of itself give 
rise to an award of moral damages, not in any punit
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 (b) Compensation 
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219. For the reasons outlined above, it follows that the recent amendment to 

art. 10.5 of the Tribunal’s Statute is not applicable to the instant case. 

Accordingly, the Asariotis jurisprudence may be relied upon in setting the 

appropriate compensation in the present cases. 

220. The Tribunal finds that it can be inferred from the numerous, significant 

procedural breaches in the implementation of the Promotions Policy, which 

impaired the Applicant’s right to be fairly and adequately considered for 

promotion, coupled with a lack of transparency of the process and the unequal 

treatment of her request for information concerning the reasons for the contested 

decision, that the Applicant has suffered “frustration”, “denigration” and 

“emotional distress”, as she claims. 

221. Therefore, the Tribunal finds that the Applicant’s claim for moral injury is 

sufficiently substantiated and deems it fair and appropriate to award her 

compensation in the amount of CHF3,000. 

Conclusion 

222. In view of the foregoing, the Tribunal DECIDES: 

a. The contested decision denying the Applicant a promotion to the P-5 

level is hereby rescinded; 

b. Should the Respondent elect to pay financial compensation instead of 

effectively rescinding the decision, he shall pay the Applicant CHF6,000; 

c. The Applicant shall also be paid moral damages in the amount of 

CHF3,000; 

d. The aforementioned compensations shall bear interest at the United 

States prime rate with effect from the date this Judgment becomes 

executable until payment of said compensation. An additional five per cent 

shall be applied to the United States prime rate 60 days from the date this 

Judgment becomes executable; and 
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e. All other claims are rejected. 

(Signed) 

Judge Rowan Downing 

Dated this 3
rd

 day of May 2016 

Entered in the Register on this 3
rd

 day of May 2016 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


