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Introduction 

1. The Applicant contests his non-selection for the post of Chief, Russian 

Translation Unit (“RTU”) (P-4), with the United Nations Office at Nairobi 

(“UNON”), advertised under Job Opening (“JO”) 11-LAN-UNON-18526-R-

NAIROBI. 

2. 



  Case No. UNDT/GVA/2014/064 

  Judgment No. UNDT/2016/052 

 

Page 3 of 24 

6. On 17 April 2011, the above-referenced JO was advertised, with 

18 June 2011 as the deadline for applications. The Applicant applied on 

31 May 2011. 

7. On 22 June 2011, the candidates for the JO were released to the Chief, PCS. 

8. The Applicant and another candidate underwent a competency-based 

interview on 5 September 2011, although due to technical problems, the 

Applicant’s interview had to be resumed on 27 September 2011. 

9. In October 2011, the panel submitted a signed “Report of the Departmental 

Panel”, recommending the other candidate—namely, the Reviser of the RTU, 

UNON, who had been appointed as O-i-C, TES—for the position, as the one 

candidate who “met all the criteria laid down in a most satisfactory manner”. Only 

at an undetermined posterior date was a “Comparative Analysis Report” filled in 

Inspira, reflecting the different competencies and ratings. 

10. Upon retirement of the then Chief, RTU, the same Reviser, RTU, who was 

already performing as O-i-C, TES, became O-i-C, RTU, UNON, from 

1 November 2011 until 20 December 2011. 

11. By memorandum dated 20 December 2011, the Secretary, Central Review 

Committee (“CRC”), UNON, forwarded to the Chief, DCS, the minutes reflecting 

the discussion on the candidates for the JO at stake, requesting him to proceed 

with the selection of the candidate and, subsequently, to forward a written 

confirmation to the local human resources office to process the administrative 

details of the selection. 

12. On 22 December 2011, the Chief, DCS, selected the Reviser, RTU—then 

acting simultaneously as O-i-C, RTU, and O-i-C, TES, UNON—for the post of 

Chief, RTU, UNON. 

13. More than two years later, as of the beginning of 2014, Inspira continued to 

show that the post was under consideration. On 27 January 2014, the Applicant 

requested an update on the vacancy to the Director, Business Re-engineering 

Group, Umoja (United Nations ERP Project), who forwarded his message to the 
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22. Pursuant to Orders Nos. 122 (GVA/2015) of 18 June 2015, 

176 (GVA/2015) of 21 September 2015 and 209 (GVA/2015) of 
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b. At the time of the decision, the selected candidate was discharging the 

duties of three posts: 

i. Russian Reviser (P-4), with RTU, UNON; 

ii. Officer-in-Charge (“O-i-C”), RTU, UNON, after retirement of 

the former incumbent in mid-2011; 

iii. 
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the post. The panel did not perform an accurate, complete and objective 

evaluation of the most important competencies; 

h. The successful candidate had an unfair advantage due to the fact that 

he had acted as 
	��
��� O-i-C of the concerned unit for seven years, given 

the continuous health problems of its official chief; 

i. Against the mobility requirement proclaimed by General Assembly 

resolution 53/221, over the last 25 years, all P-3 and P-4 promotions for 

Russian translators were done strictly within the same services/units at all 

five duty stations where Russian translation services/units exist; 

j. The Applicant has over 30 years of professional experience as a 

Russian translator (24 within the UN system) with excellent performance 

records, and has been rostered for promotion to the P-4 level since 2008. 

However, he has no real chance of promotion. He has been unsuccessfully 

applying for various Nairobi language posts for some ten years. He is a 

victim of duty station-based discrimination. Serving at ESCAP, whose 

Russian Language Unit, unlike the Translation Services/Units in Geneva, 

Nairobi, New York and Vienna, is not part of the Department for General 

Assembly and Conference Management, he is harmed by the aforesaid 

practice of promoting translators strictly within the same services/units at all 

duty stations. This disadvantage linked to the duty station was noted by his 

then supervisor back in 23 February 1992; 

k. The promulgation of Administrative Instruction ST/AI/2010/3 (Staff 

selection system) further diminished the Applicant’s chances of a lateral 

move to another duty station, as its sec. 2.5 allows Heads of 

departments/offices to transfer staff members at the same level within their 

departments or offices, including in a different location, without advertising 

the vacancy or any review by a central review body. Since then, all P-3 

Russian Translators posts were filled without a competitive process; 

l. Sec. 2.5 of ST/AI/2010/3, coupled with the system-wide practice of 

promoting to P-3 and P-4 posts staff within each unit, eliminated any career 
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d. The selected candidate played no role in the conduct of the selection 

exercise. The Chief, TES, albeit temporarily at ESC
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30. In the Tribunal’s view, considering that the successful candidate already 

discharged the functions of the litigious post as O-i-C, RTU, prior to his selection, 

it is fully plausible to assume that he continued to head the section 

� ���	���, 

especially since the emails exchanged did not mention his functional title. In the 

absence of a notification of the decision—which the Applicant was entitled to 

expect—and since in the meantime, Inspira wrongly reflected that the recruitment 

process was still open, the Applicant had no reliable means to know that a final 

selection had been made. 

31. Hence, no date earlier than 17 April 2014 has to be considered as the date 

when the Applicant came to know about his non-selection and, counting from this 

date, he respected all statutory time limits. 

����	������	�
�����	�

32. It is well-known that, under art. 2.1(a) of its Statute, the Tribunal is 

competent to review exclusively administrative decisions affecting the concerned 

staff member’s terms of employment. The material scope of a given case is 

defined by the specific decision or decisions that an applicant chose to appeal. In 

this case, such decision is the Applicant’s non-selection for the post of Chief, 

RTU, UNON, advertised under the JO referenced in para.  1 above. 

33. Accordingly, the Applicant’s submissions regarding other recruitments are 

not subject to judicial scrutiny in these proceedings. The Tribunal understands that 

the Applicant put them forward �����
�
�� �
��
, to provide some context and 

background, but wishes to underline that it cannot and will not examine them. 

34. 
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“with the assistance of the executive or local human resources office”. An email 

exchange with the recruiters show that the Chief, TES, approved the creation of 

the JO. When it was time, pursuant to sec. 7.2 of the instruction, to release the 

pre-screened candidacies to the Hiring Manager, the Chief, PCS, took over as the 

primary Hiring Manager. Inspira shows the Chief, PCS, as the primary 

responsible among the list of “recruiters” for the selection process , who is known 

to usually be the Hiring Manager, although it is impossible to know with any 

certainty when this change was introduced in the system. 

40. While ST/AI/2010/3 does not cater for a shared exercise of the Hiring 

Manager’s authority, it does not forbid it and the Manual provides for the 

existence of a multiple Hiring Team, with a primary Hiring Manager as the main 

officer responsible for the procedure. 

41. In sum, if the choices made in assigning and discharging the Hiring 

Manager’s functions might seem peculiar, they do not reveal any flaw in the 

procedure. The record indicates that either the Chief, TES, or the Chief, PCS, 

fulfilled the duties falling within the Hiring Manager’s remit, save for the 

transmittal of a recommendation to the Chief, DCS, for final decision (see 

paras.  74 to  76 below).  

42. The Appeals Tribunal ruled in ����
�
 2011-UNAT-122 that official acts 

are presumed to have been regularly performed; accordingly, in a recruitment 

procedure, if the management is able to even minimally show that the staff 

member’s candidature was given a full and fair consideration, the burden of proof 

shifts to the candidate, who must be able to show through clear and convincing 

evidence that she or he was denied a fair chance. The Tribunal considers that the 

documents made available to it satisfy this minimal showing. 

43. The Tribunal also recalls the well-known principle that any applicant 

alleging that improper motives have tainted a certain decision bears the burden of 

proving it (see, e.g., �	�
� 2014-UNAT-434). The Applicant emphasises that, as 
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ii. Relevant occupational experience/employment for 

the previous five years is desirable. 

48. In ����� 2015-UNAT-540, the Appeals Tribunal affirmed the holdings in 

����� UNDT/2014/042 that: 

The Administration disposes of considerable discretion in 

determining who is an “expert” for the purpose of [UNOPS 

Recruitment – Instructions and Procedures, section 14.7.3(b)(i)(2)] 

and considers that it can legitimately be argued that in view of the 

similarity of the management functions of the Director, IAIG, and 

those of the disputed post, the Director, IAIG, was an expert under 

the … rule. Moreover, and maybe more importantly, the Tribunal 

finds that there can be no doubt that the Programme 

Manager … though he was sitting on the Panel as a “client 

representative” – beyond what was required by the applicable 

rules – also fulfilled the criteria of a technical expert. … Indeed, … 

he certainly had in-depth knowledge with respect to the skills and 

expertise required for the disputed post. This is supported by the 

fact that it was in fact him, together with the Director, SWOC, who 

marked the written test which [Mr. Aliko] … passed successfully. 

49. In �� 
���
 UNDT/2015/021, this Tribunal deemed that an expert sitting in 

a panel set up to recruit the senior head of a medical unit, did not necessarily need 

to be a doctor; an expert on management could be considered as a subject matter 

expert for this post, as it required managerial skills. 

50. Based on this guidance, the Tribunal considers that it was not mandatory 

that the panel include a Russian translator and or reviser. This would be an 

extremely narrow understanding of the domain(s) of expertise that may be 

relevant for a certain post; the terms of sec. 1(c) of ST/AI/2010/3 leave room for a 

wider interpretation. 

51. Beyond that, the Chief, TES, was certainly a subject matter expert as he was 

highly experienced in the field of translation and revision. As to the other two 

members, it is observed that they were senior staff managers whose respective 

duties led them to be in constant interaction, at least as clients, with the translation 

units. Following the standard outlined in �����, it is not unreasonable to conclude 
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56. The Manual, adopted in accordance with this provision, reads in its relevant 

part (section 9.6): 

Applicants convoked for interviews are normally notified at least 

five working days in advance. The invitation includes the date, 

time and means of the interview … and also informs the applicant 

of the �
�	�������	�
��	�����. (emphasis added). 

57. However, the Appeals Tribunal ruled in ��
������ 2015-UNAT-496 that the 

Manual does not have legal force, recalling that “[r]ules, policies or procedures 

intended for general application may only be established by duly promulgated 

Secretary-General’s bulletins and administrative issuances.” It pursued: 

At most, the Manual in this appeal provides “guidance” on the 

“responsibilities” of the Hiring Manager, as envisaged by Section 

2.6 of ST/AI/2010/3; it does not purport to vest a staff member 

with an entitlement to be apprised in advance of an interview of the 

names of the panel members. 

58. Notwithstanding this finding, the Appeals Tribunal concluded that, in the 

specific circumstances of the case, the failure to inform the concerned staff 

member of the panel’s composition had improperly deprived her of the possibility 

to contest it. In that case, the Applicant had filed an application challenging a 

previous selection process with the same hiring manager, which the Dispute 

Tribunal had decided in her favour a few days before the scheduled interview. In 

view of it, she had written to the Administration conveying her concerns on the 

lack of impartiality of the panel, thus clearly showing the importance she attached 

to its composition. 

59. No similar circumstances were present in the instant case. Based on the 

��
������ jurisprudence, the omission to inform the Applicant of the assessors’ 

names in advance of his interview did not breach any of the Applicant’s rights. 

Panel’s assessment 

60. The Applicant takes issue with the assessment of the candidates conducted 

by the panel. He questions the panel’s ability to adequately appreciate their 

competencies, as well as its objectivity and impartiality. 
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61. It must be recalled that it is not the role of the Tribunal to substitute its own 

assessment of the candidates for that of the panel (���
��� 2011-UNAT-110). 

62. The issue of the panel members’ expertise has already been discussed (see 

paras.  47 to  52 above). Given its findings in this respect, the Tribunal deems 

unfounded the claim that the panel members lacked the knowledge and skills to 

properly evaluate the candidates’ competencies. 

63. Turning to the panel’s impartiality, the Tribunal has had the opportunity to 
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the first one were: Professionalism, Leadership and Teamwork, Communication, 

Commitment to Continuous Learning, Chargeback and Accountability and 

Computer and Other Skills, whereas in the second they were Planning and 

Organizing, Teamwork, Professionalism, Judgment/Decision-making. Second, the 

scale of notation changed, using Fully Competent, Competent, Learning and Fair 

in the first, as opposed to “successfully meets requirements” and “partially meets 

requirements” in the second. 

67. In both reports, the Applicant was found not sufficiently strong at one 

competency, but in the first one it was Communication, whilst in the second it was 

Planning and Organizing, which was not even mentioned in the first report. The 

ratings did not keep any logical equivalency; for example, the two separate ratings 

of “competent” and “fully competent” in the first report were “translated” in the 

second report to one rating, i.e., “successfully meets requirements”. Also, the 

recommendation of the eventually selected candidate was subtly nuanced, going 

from asserting that he was “the most competent candidate and the one who 
��� 

met all the criteria laid down in a most satisfactory manner” to “the most 

competent candidate and the one who 
����� met all the criteria laid down in a 

most satisfactory manner” (emphasis added). 

68. Having sought additional information from the Respondent on this 

particular point, the Tribunal was advised that the “Report of the Departmental 

Panel” was emailed to the CRC, while the panel’s conclusions were later entered 

into the respective module for Inspira, rolled out in 2011, and reviewed by the 

CRC in the system. No details were provided as to exactly who filled the Inspira 

module to produce the second report, and when. 

69. It stands, therefore, that the evaluation of the assessment panel, one of the 

cornerstones of the selection process, was substantially modified between its 

adoption by all three panel members—authenticated by their respective 

signatures—and its scrutiny by the competent CRC. 

70. It is speculative to ascertain to what extent this alteration prejudiced the 

Applicant. The Tribunal will confine itself to finding that the candidates’ 

evaluation was distorted to a non-negligible degree, apparently, in an attempt to 
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76. The Tribunal concedes that, since only the selected
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responsibility to ensure its good functioning or palliate to its shortcomings by 

complying with its notification duty through other means. It is a well-established 

principle of law that no one can be allowed to invoke his own turpitude—�	�� 


�
����� ������
�� �������
��	�� 
��	�
��� (&
���	� UNDT/2014/040, ���� 
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c. The Applicant shall also be paid moral damages in the amount of 

USD3,000; 

d. The aforementioned compensation shall bear interest at the United 

States prime rate with effect from the date this Judgment becomes 

executable until payment of said compensations. An additional five per cent 

shall be applied to the United States prime rate 60 days from the date this 

Judgment becomes executable; and 

e. All other claims are rejected. 

(����	
) 

Judge Thomas Laker 

Dated this 4
th

 day of May 2016 

Entered in the Register on this 4
th

 day of May 2016 

(����	
) 

René M. Vargas M., Registrar, Geneva 


