


 



  Case No. UNDT/GVA/2015/157 

  Judgment No. UNDT/2016/055 

 

Page 3 of 72 

staff members based on recommendations made by a panel composed of senior 

UNHCR staff members, known as the Promotions Panel (“Panel”) insofar as 

promotions to the P-4 level are concerned, which follows three rounds of 

evaluations of eligible staff members. 

6. On 4 April 2014, UNHCR’s Division of Human Resources Management 

(“DHRM”) informed the Applicant that she was eligible to be considered for 

promotion to the P-4 level during the 2013 Promotions Session. 

7. On 2 May 2014, the DHRM informed the Applicant that she had met the 

requirements to advance from the First Round to the Second Round of the 

Promotions Procedure. 

8. From 21 July to 25 July 2014, the eight Panel members gathered in Geneva 

to conduct their individual comparative assessment of the candidates who had 

advanced to the Second Round. The individual rankings given by each Panel 

member were then aggregated by the DHRM, and consolidated lists of assessment 

rankings were compiled, separately, for female and male candidates. 

9. The Panel members gave the Applicant the following “rankings” among the 

female candidates for promotion to the P-4 level: 111, 118, 119, 121, 125, 125, 

131 and 131. The DHRM calculated that the arithmetic mean of the eight 

individual rankings was 122.63 and established that the Applicant received a 

consolidated ranking of 142 out of 187 female candidates for promotion to the P-4 

level. As her consolidated comparative ranking did not place her among the top 

120 female candidates, the Applicant’s candidacy did not advance to the Third 

Round. 

10. On 4 July 2014, namely towards the end of the Second Round comparative 

assessment, the High Commissioner announced that 240 slots would be available 
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11. By memorandum dated 17 October 2014 and distributed to all the UNHCR 

staff members via email on 20 October 2014, the High Commissioner published 

the list of promoted staff members. The Applicant was not among them. 

12. By email of 28 October 2014, the Applicant requested the DHRM to 

provide her “all the necessary documentation to submit the recourse including 

documentation submitted to and considered by the Panel”. 

13. On 29 October 2014, the DHRM provided the Applicant with a copy of her 

fact sheet as reviewed by the Panel. The DHRM also reiterated the steps of the 
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20. The Applicant filed her application with the Registry of this Tribunal on 

28 August 2015. 

21. The Respondent submitted his reply on 2 October 2015. 

22. From 21 to 26 January 2016, the Tribunal held a hearing on the merits of the 

instant case, jointly with six other cases challeng
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UNHCR to put in place effective, fair and transparent procedures for 
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ii. 
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staff members appointed by the High Commissioner, upon nomination by 

the DHRM and the Staff Council, who relied on set criteria and were 

provided with clear guidance; 

e. Secondly, the Applicant failed to demonstrate any procedural error in 

the implementation of the Promotions Policy that would warrant rescission 

of the contested decision; in particular: 

i. The Panel members’ conduct of the comparative assessment and 

ranking based on the narrative part of the e-PADs as reproduced on 

the candidates’ fact sheet, to the exclusion of the ratings contained in 

the e-PADs, was consistent with sec. 5.9.1 of the P
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g. In respect of the remedies sought, the Respondent submits that even if 

the Tribunal were to find that the promotions process was tainted by any 

shortcomings, these should not lead to the rescission of the contested 

decision as the Applicant had no “significant” or “foreseeable” chance for 

promotion, for the reasons set out above; 

h. Furthermore, the Applicant’s claim for compensation equivalent to the 

difference in salary between her current salary and her salary on promotion 

for two years is without merit as the implementation of any promotion 

would require the Applicant to first obtain a position at the P-4 level, which 

has not happened yet. Additionally, given that the Applicant is eligible for 

promotion during the 2014 Promotions Session, which is ongoing, she 

cannot be awarded compensation for more than one year; 

i. The Applicant’s claim for moral damages is also without merit given 

that she has adduced no evidence of her alleged emotional distress; 

j. Finally, the Applicant’s claim for interests is excessive and 

unjustified; and 

k. Consequently, the Respondent requests the Tribunal to reject the 

application in its entirety. 

Consideration 

27. Before examining the alleged errors in the contested decision, the Tribunal 

considers it appropriate to give a brief overview of the Promotions Policy, which 

is unique to the UNHCR and stems from its “rank in person” system. This Policy 

was applied for the first time in the 2013 Promotions Session, and fundamentally 

departs from the previous policy as staff members are no longer given a point-

based scoring but rather subjected to a comparative assessment among each other 

by a panel composed of senior staff members of the UNHCR. Whilst some of this 

Tribunal’s previous holdings in respect of the UNHCR promotions sessions 

remain of relevance, most of these cannot be applied mutatis mutandis to the 

present case. 
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Overview of the Promotions Policy 

28. Unless they serve on an expert post, the UNHCR staff members in the 

International Professional category who are serving on indefinite and fixed-term 

appointments are conferred personal grade levels. They apply for assignments at 

their personal grade level or one level above. These staff members may be 

promoted to the P-4, P-5 or D-1 levels in accordance with the procedures set forth 

in the Promotions Policy. 

29. The Promotions Policy, adopted on 5 February 2014, introduced a “new 

methodology and procedures for the promotion of International Professional 

staff” (sec. 1). Pursuant to this Policy, the High Commissioner determines each 

year the number of available promotion slots at the P-4, P-5 and D-1 levels, upon 

recommendation from the Joint Advisory Committee (sec. 4.1.2). He then 

receives recommendations for promotion by the Panel, for promotions to the P-4 

level, following its review of the eligible candidates as outlined in the 

Policy (sec. 4.1.1). 

30. The Promotions Policy establishes the eligibility criteria, namely that the 

candidate “must meet minimum seniority-in grade requirements” (sec. 5.1), and 

the procedures for three potential rounds of evaluation. 

31. To advance from the First Round to the Second Round, a candidate must 

satisfy at least three out of five “Evaluation Criteria, or Green Lights”, namely: 

language proficiency, number of rotations, service in D, E and/or U duty stations, 

functional diversity, and performance records (i.e., absence of any gap in 

e-PADs) (sec. 5.7). Alternatively, candidates with twice the minimum 

seniority-in-grade at their current level advance automatically to the Second 
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39. More specifically, the Appeals Tribunal held in 
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42. Having reviewed the jurisprudence and the submissions of the parties, the 

Tribunal is of the view that the standard of review for decisions in the context of 

downsizing exercises is substantially the same as that for appointments and 
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44. In view of the foregoing, the Tribunal will examine whether: 

a. 
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established separate lists of candidates for female and male candidates, which it 

submitted to the Panel members for their comparative assessment during the 

Second Round. The Panel members were instructed to rank the female and male 

candidates separately as, in the DHRM’s view, “one group does not compete with 

another, [and] these are separate exercises”. 

49. At the hearing, the Head of the Human Resources Policy and Planning 

Service, explained that candidates for promotion were separated by gender from 

the Second Round onwards as the High Commissioner had decided that the 

available slots would be equally shared between female and male staff members. 

In this respect, the evidence shows that the High Commissioner, indeed, made this 

decision but only after the DHRM had already instructed the Panel members to 

consider candidates separately by gender. In his memorandum of 4 July 2014 to 

the Co-Chairpersons of the Joint Advisory Committee, the High Commissioner 

announced that: 

Pending the conclusion of the comprehensive review of the 

UNHCR Gender Policy, [he] ha[d], therefore, decided that the 

available slots for promotion this year shall continue to be equally 

shared between female and male staff members, which is in line 

with paragraph 5.10.2 of the [Promotions Policy]. 

50. The Tribunal notes that the Promotions Policy, which establishes the 

methodology for a three-round evaluation of candidates and sets out the 
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55. The High Commissioner’s power to set the number of available promotion 

slots is defined in sec. 4.1.2 of the Promotions Policy, which provides: 

[The] Division of Human Resources Management (DHRM) will 

submit to the Joint Advisory Committee (JAC), at least 10 working 

days prior to the relevant promotions session, its recommendations 

on the number of available promotion slots using relevant statistics 

on positions and staffing, including but not limited to, distributions 

by grade level, expected separation and recruitment and trends in 

inter-agency exchanges. The number of promotion opportunities, 

reflected quantitatively as promotion slots, will be decided by the 

High Commissioner, taking into account the advice of the JAC. 

56. Absent any reference in this provision to gender considerations, the High 

Commissioner’s discretion is limited, at this stage, to determining the number of 

available slots for promotion at each level, based on the UNHCR’s staffing table 

and staff movements prognostics. Although the High Commissioner may have 

sought to achieve gender parity in setting in advance the number of slots available 

for each gender group, which is most certainly a commendable and lawful 

objective in light of the UN Charter and the “Policy on Achieving Gender Equity 

in UNHCR staffing” (IOM 018/2007—FOM 019/2007) of 8 March 2007 

(“Gender Policy”) (see Mebtouche UNDT/2009/039, para. 17), he ended up 

making a predetermination of issues that had to be addressed at a later stage, that 

is, at the time of awarding the promotions, after the evaluation of the candidates 

had actually taken place. He also unlawfully limited the number of promotions 

slots that may have otherwise been awarded to women. 

57. In this respect, the Tribunal stresses that the Promotions Policy does not 

provide for promotion quotas based on gender, as seemed to be considered by the 

High Commissioner. Rather, it provides for a minimum of 50% of the available 

slots to be awarded to “substantially equally meritorious female staff”. Hence, the 

number of promotion slots that are to be awarded to women is clearly not limited 

to 50%, and ultimately depends on the merits of the candidates, in line with 

art. 101.3 of the UN Charter, which provides that “[t]he paramount consideration 

in the employment of the staff and in the determination of the conditions of 

service shall be the necessity of securing the highest standards of efficiency, 

competence, and integrity”. The intended consequence of sec. 5.10.2 of the 
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Promotions Policy is so apparent from the face of i
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64. The same principle applied for the rating of competencies, which were 

assessed pursuant to the following scale: 

i. Not proficient 1, 2 

ii. Partially Proficient 3, 4, 5 

iii. Proficient 6, 7, 8 

iv. Exceptionally Proficient 9, 10 

65. The ratings were to be accompanied by comments from the staff member’s 

supervisor and, where applicable, from multi-raters (see secs. 25, 40, 50(b) of the 

PAMS). 

66. At the hearing, the Head of the Human Resources Policy and Planning 

Service, testified that the experience had shown that some supervisors were more 

prone to give high rankings than others, causing what he referred to as a “rating 

inflation”. He expressed the view that the ratings were “unreliable” and 

meaningless if not supported by comments. The Administration therefore 

considered that only the narrative part of the e-PADs should be disclosed to the 

Panel members for their assessment of candidates during the Second and Third 

Rounds, as they would give a better picture of the performance and abilities of 

any staff member under consideration. 

67. The Head of the Human Resources Policy and Planning Service further 

explained that the UNHCR was not satisfied with the appraisal system established 

by the PAMS and reviewed it in 2014, notably to modify the rating scale, and to 

require that exceptional ratings be the subject of review, in order to remove the 

arbitrariness contained in the previous appraisal system. He also stated that the 

Promotions Policy was drafted in the light of the f
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68. The Respondent also submitted documentary evidence showing that from 

2009, following the first appraisal exercise pursuant to the PAMS, disparities in 

ratings among various managers and offices were not
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of the obligation under sec. 5.9.1(ii) to consider material is different from that in 

sec. 5.9.1(i). Rather than referring to the consideration of the narrative in both the 

e-PAD and the fact sheet, sec. 5.9.1(ii) contains a clear distinction between that 

which is reflected in the PAR/e-PAD performance evaluations and that reflected 

in fact sheet narrative. The words “performance eva
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ultimately established that it was following “queries about performance” raised by 
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80. Indeed, one staff member who had not met the minimal requirement of 

“Achieved” for overall objectives in a “mission/short term ePAD for the period 

01/10/2010-31/12/2010” was ranked 49
th

. Another candidate who did not meet the 

minimal requirement of “Achieved” for overall objectives and “Proficient” for 

overall competencies in a “mission/short term ePAD for the period 

01/01/2011-30/04/2011” was ranked 57
th

. Most surprisingly, given the faith that 

had been placed in the consideration of the narrative in the fact sheets by the 

DHRM, each of these two candidates had been ranked number one by a Panel 

member. 

81. The Tribunal considers that this whole process to verify compliance of the 

minimum performance requirements as devised by the DHRM, and the results 

reached by the Panel members, was fundamentally procedurally flawed. 

82. Firstly, it appears that it was not anticipated, prior to the Promotions 

Session, that a review of the candidates’ e-PADs was necessary to, inter alia, 

verify if the performance standard was met. This, in turn, raises doubts about how 

the DHRM envisaged undertaking the assessment of the evaluation criterion set 

forth in sec. 5.9.1(i), which is certainly one of the most determinative criterion of 

the entire process. 

83. Secondly, it seems that the Performance Management Associate who did the 

verification exercise used the wrong indicator by identifying those who had an 

overall score below 5.1 for competencies and objectives. In this respect, the 

PAMS established a scale where “Achieved” and “Proficient” corresponded to a 

score of 6 to 9 (see paras.  63 and  64 above), which technically means that a staff 

member must have a score of at least 6 to minimally meet these standards. In turn, 

Annex 2 to the PAMS entitled “Background and overview of the PAMS Process” 

provides in its sec. 16 that “Achieved” and “Proficient” correspond to a rating 

between 5.1 and 8.0, which also seems to be the position adopted by the DHRM, 

as per the broadcast sent on 18 May 2011 (see para.  69 above). The Tribunal 

cannot reconcile these two apparently contradictory provisions of the PAMS and, 

given that it is not determinative of the present application, will limit itself to 

recommending the Administration to look into the matter. As a result, it is well 
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87. How is it possible that among a pool of 187 female eligible candidates, two 

candidates who did not even meet the minimum requirement were selected to 

advance to the Third Round and even considered to be the best ones by two Panel 

members? Was the information collected by the Perfo
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performance” refers directly to the PAMS, in which the best level of performance 

was rated as “Exceptionally Achieved” or “Exceptionally Proficient”. If the Panel 

members had been provided with the e-PADs, they could have possibly identified 

outstanding candidates by their ratings, with the assistance of the comments 

provided by the supervisor. Although there may be some concerns as to the 

reliability of the ratings, they nevertheless constituted the essence of the appraisal 

system at the relevant period, and provided quantitative values possibly useful to 

distinguish candidates in a pool of 187. 

91. Furthermore, the Tribunal is of the view that while the Administration may 

have found it more appropriate not to disclose the candidates’ performance ratings 

to the Panel due to the so-called “rating inflation”, providing the Panel only part 

of the candidates’ performance appraisal presented more important intrinsic 

dangers. 

92. Under the PAMS, staff members were essentially eval
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Panel members gave them an incomplete picture of the candidates’ performance 

evaluation. 

94. The Tribunal cannot emphasise enough the importance of the Promotions 

Policy being in perfect alignment with the performance appraisal policy at the 

time under review in the context of the UNHCR’s current promotion mechanism, 

due to the fact that promotion is essentially based on performance appraisals 

during the five preceding years. Whilst the Head of the Human Resources Policy 

and Planning Service attempted to explain the decision not to disclose the ratings 

by reference to flaws in the PAMS and the then prop
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specific knowledge of the Organization’s needs at the P-4 level at that particular 

time and within the Organization as a whole. 

106. The Tribunal does not question the appropriateness of taking into account 

organizational requirements in the grant of promotions. However, it stresses that 

the Promotions Policy sets in place a process whereby, in the context of the 

UNHCR’s rank in person system, staff members are awarded conditional 

promotions purely based on merits, and then effectively promoted when their 

profile corresponds to a particular need of the Organization. This is evidenced 

from the fact that the High Commissioner is bound to set a quantitative number of 

promotion slots, without any reference to specific areas of expertise, and from the 

evaluation criteria for each of the three rounds of evaluation, which solely relate 
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in this respect, but he rather insisted that this was a proper factor for 

consideration. 

Use of personal knowledge 

108. The Applicant takes issue with the fact that the DHRM invited the Panel 

members to take into consideration their personal knowledge of the candidates 

rather than strictly relying upon the documentation before them. The Respondent 

claims that it is clear that the Panel members were directed to refer to the 

candidates’ fact sheet, as per sec. 5.9.1 of the Promotions Policy. 

109. The evidence shows that the Panel members were invited by the then 

Deputy Director of DHRM, UNHCR, to inform their ranking with their personal 

knowledge of the candidates. The Talking Points used for the teleconference with 

the Panel members invited them to “[l]ook for proof where available (fact sheets, 

assignment records and performance records) and ask for proof where you may 

know of facts that are not borne out in the documentation. You may need this for 
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111. The Promotions Policy explicitly states, at sec. 5.9(i) and (ii), that the Panel 

members must base their comparative assessment of the candidates on the latter’s 

fact sheets and e-PADs. In turn, sec. 4.7 states that “[t]he Panels shall ensure that 
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9 candidates number 61, 14 candidates number 70, 22 candidates number 84, 

15 candidates number 105, 25 candidates number 118, 1 candidate number 139, 

22 candidates number 141 and 20 candidates number 1
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122. 
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addition of the eight rankings of each candidate and dividing the total by eight, it 

divided it by six. This entailed that a number of candidates received a 

consolidated ranking higher than 187, which is an impossibility given that there 

were 187 candidates. Then, the Panel members were asked to sign the 

consolidated ranking table, which they apparently did without any further 

questioning. 

124. The Tribunal is deeply concerned with the methodology used by the Panel 

members to rank the candidates, and the errors they committed in this process, 

which remained undetected by the DHRM. At the outset, the systematic grouping 

of candidates by all Panel members appears to be indicative of difficulties in 

differentiating candidates based on the criteria set forth in the Promotions Policy 

and with the information provided to them, an issue which the Tribunal will more 

fully address below. It may well be that a large number of candidates were, 

indeed, “undistinguishable” and that any attempt to rank them one after the other, 

as envisaged in the Promotions Policy, was not possible, especially given the large 

number of candidates and the limited scope of evaluation criteria on the Second 

Round.  

125. The above being said, the Tribunal recalls that the Promotions Policy 

provides for a “comparative assessment and ranking” of the candidates. The plain 



  Case No. UNDT/GVA/2015/157 

  Judgment No. UNDT/2016/055 

 

Page 44 of 72 

necessary to get professional advice given the potential impact of the proposed 

methodology on the candidates’ overall ranking. 

126. The Tribunal cannot but wonder how and why seven of the eight Panel 

members ended up grouping almost all candidates within a group of 10 or 

thereabout. Was it agreed upon? If not, what were the criteria used to divide the 

candidates into such groups? There is a difference between assigning the same 

ranking to two or more candidates who are “undistinguishable”, as suggested by 

the DHRM, and engaging in a grouping exercise. The ranking process that most 

of the Panel members undertook suggests that they applied additional criteria or a 

different methodology, which remain unknown and unexplained, thereby leading 

to a lack of transparency of the ranking process. While it is arguably not excluded 

that Panel members could rank one or more candidate the same without violating 

the spirit of the Promotions Policy, such methodology could not be reasonably 

introduced without an administrative issuance that defines its parameters, and 

after due consideration of its potential statistical impact on the consolidated 

ranking of candidates. 

127. Equally worrisome is the fact that the DHRM developed the consolidated 

list of candidates who advanced to the Third Round based on the numbers 

provided by the Panel members, which displayed, on their face, blatant errors, and 

itself committed errors in using the wrong dividing factor. Amongst others, the 

systematic grouping of candidates by seven Panel members should have 

reasonably caused concern as to the procedures adopted, as should have the 

impossible rank of 191 given by one Panel member. 

128. Most significantly, the DHRM should have been alerted to a possible 

arbitrary exercise in the face of rankings attributed by alphabetical order. These 

should reasonably have caused some concern to the DHRM and lead to further 

enquiries. In this respect, the Tribunal notes that sec. 6 of the Promotions Policy 

provides that “compliance with this policy will be monitored by the Director of 

DHRM, as appropriate”. Most surprisingly, the evidence before the Tribunal 

discloses that no one from the DHRM made any review of the consolidated table. 



  Case No. UNDT/GVA/2015/157 

  Judgment No. UNDT/2016/055 

 



  Case No. UNDT/GVA/2015/157 

  Judgment No. UNDT/2016/055 

 

Page 46 of 72 

131. She was unable to provide any further explanation during her testimony 

before the Tribunal. 

132. The problem with this correction exercise is that it assumes that the 

methodology for ranking “undistinguishable” candidates suggested by the DHRM 



  Case No. UNDT/GVA/2015/157 

  Judgment No. UNDT/2016/055 

 

Page 47 of 72 

Whether the Applicant was given fair and adequate consideration for promotion 

Arbitrary process 

134. The Applicant argues that the whole process was arbitrary due, inter alia, to 

the lack of objective evaluation criteria and the scale of the task the Panel 
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136. At other times, the table points towards some consensus but with significant 

outliers. For instance, one candidate was ranked below 27 by seven Panel 

members, but number 141 by the eighth Panel member. Another candidate was 
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11. In order to fulfil this aim [of identifying staff members who 
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defined. That being said, the Tribunal, which has by now examined the Second 

Round review undertaken by the Senior Promotions Panel (see, e.g.,  Rodriguez-

Viquez for male candidates for promotion to the P-5 level; Spannuth Verma 

UNDT/2016/043 for female candidates for promotion to the P-5 level), and, with 

this case, that by the Panel, is highly concerned that it may be simply impossible, 

in practice, to fairly and adequately compare and rank the P-3 candidates against 

these criteria, given the number of candidates and the information available. 

146. 
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149. The Panel members were also encouraged to “annotate any observations 

that highlight the merits of the staff member on the template provided to facilitate 

the ranking” as “[t]hese observations may prove useful for future reference, either 

when determining the final individual ranking of staff members or during the 3
rd

 

round review”. Most surprisingly, the Panel members were also advised, based on 

the lessons learned from the Senior Promotions Session, to “[d]ecide on criteria 

before starting the review.” The Panel members, who were initially allocated three 

days for their overall review plus an additional one if needed, appear to have 
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169. In Obdeijn 2012-UNAT-201, the Appeals Tribunal stressed the obligation 

for the Administration to provide reasons for its decision when a request is made 

“as part of a formal review process”, as “a failure by the Administration to 

respond would seriously hamper or preclude the staff member, the Management 

Evaluation Unit, and the Tribunals from reviewing administrative decisions 

affecting the contractual rights of staff members”. However, the Appeals Tribunal 

did not create an independent, positive obligation for the Administration to 

disclose reasons for its decision beforehand unless otherwise specifically provided 
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172. In light of all the foregoing, the Tribunal finds that the contested decision is 

unlawful. 

173. The Tribunal notes that the Applicant was eligible for consideration for 

promotion in the 2014 Promotions Session, which it understands is in its final 

stage. By conducting an extensive review of the 2013 Promotions Exercise, 

addressing each and every procedural irregularity raised by the Applicant, and in 

line with the Appeals Tribunal’s judgment in Mebtouche (see para.  43 above), the 

Tribunal hopes to have provided some guidance as to how the Promotions Policy 

ought to have been implemented in its current formulation and to have identified 

some areas of concern that may require further consideration by the UNHCR, 

should it decide to continue to use a similar procedure in future promotions 

exercises. 

Remedies 

174. The Tribunal shall consider the remedies sought by the Applicant, listed in 

para.  25.m above, in light of art. 10.5 of its Statute, which delineates its powers 

regarding the award of remedies. 

Rescission of the contested decision 

175. It is settled jurisprudence that in respect of the UNHCR’s promotions 

sessions, the Tribunal can only rescind the decision not to grant a promotion if the 

procedural irregularities uncovered had deprived the applicant of a significant 

chance for promotion (see Vangelova 2011-UNAT-172; Bofill 2011-UNAT-174; 

Dualeh 2011-UNAT-175). The Tribunal shall therefore consider whether the 

Applicant would have had a significant chance of being promoted if the errors 

indicated above had not been committed. 
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176. The Applicant was eligible for consideration for promotion, and met the 

requirement allowing her to advance from the First to the Second Round of 

evaluations. As the Second and Third Round involved a comparative assessment 

of the candidates, rather than eliminatory criteria, the Applicant had a chance to be 

ultimately promoted. The actual probability of being promoted depended entirely 

on how she would have compared with the other candidates in the course of the 

Second and Third evaluation rounds. 

177. In this respect, the creation of two separate pools of candidates, male and 

female, creates a first difficulty in assessing the Applicant’s ultimate chance for 

promotion. Because female candidates (totalling 187) and male candidates 

(totalling 234) were never compared against each other, it is difficult to assess 

how the Applicant would have performed in a wider pool of 421 candidates, 

where only 240 were to advance to the Third Round, and 158 were ultimately to 

be selected. 

178. The Respondent’s suggestion that the Applicant would not have been 

selected given that she was ranked 142
th

 out of 187 is purely speculative, as the 

candidates are not given a score but a rank. Moreover, because of the wide 

divergence of opinion among the Panel members in their assessment of 

candidates, the rankings that the Applicant received in a pool of 187 female 

candidates does not predicate the one she would have received in a larger pool of 

421 candidates, nor the one she would have received if her candidacy had been 

collectively reviewed by the Panel members within a pool of 240 candidates in the 

Third Round. 

179. Most importantly, the Tribunal is of the view that the Applicant’s 

consolidated ranking as established by the DHRM, as well as the individual 

rankings provided by the Panel members, are so unreliable that they cannot serve 

as a basis for consideration of the Applicant’s chance for promotion. How would 

the Applicant have been compared against the other candidates if the Panel 

members had been provided with her e-PADs, and if they had not been told to 

take into consideration information they may know about certain candidates and 

their suitability for placement in P-4 positions? What would her overall ranking 
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184. The Tribunal has concluded that the Panel had not fairly and adequately 

considered the Applicant’s candidacy for promotion to the P-4 level when 

comparing her with the other candidates. The High Commissioner, who is the 

competent decision-maker, has not received a proper and meaningful 

recommendation for making his decision as to whether or not to award one of the 

158 available slots for promotion to the P-4 level to the Applicant. Until this 

exercise has been properly performed, its outcome remains open for the 

Applicant. If the Tribunal were to grant the Applicant a promotion, it would be 

tantamount to prejudging the outcome of the comparative assessment of all 

eligible candidates envisaged in the Promotions Policy, and substituting its 

assessment for that of the Panel and the High Commissioner, something that the 

Tribunal is neither allowed nor in a position to do. 

185. As to the Applicant’s alternative request for his candidacy to be remanded 

for further consideration with strict guidance, the Tribunal notes that it follows 

from its decision to rescind the contested decision that the Applicant’s candidacy 

for promotion should be examined anew and compared against that of the other 

candidates, thus entailing to conduct the 2013 Promotions Session anew from the 

Second Round onwards. 

186. However, the Tribunal reiterates that it does not h
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Alternative compensation 

188. Art. 10.5(a) of the Tribunal’s Statute provides tha
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192. Along the same lines, the Appeals Tribunal recently awarded USD10,000 

for loss of chance of promotion as compensation in lieu of rescission, in a case 

where it found that the particular circumstances rendered the assessment more 

complicated than usual. The Tribunal concluded that it “had to assess the matter in 

the round and arrive at a figure that [was] deemed by [it] to be fair and equitable, 

having regard to the number of imponderables” (Niedermayr 2015-UNAT-603). 

193. Considering the extreme difficulties in ascertaining the Applicant’s chances 

for promotion, the fact that she was eligible again
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196. Whereas the Tribunal’s holding that payment of the amount awarded for 

compensation in lieu of rescission applies to the present case, its finding that 

rescission may entail retroactive grant of promotion and compensate any loss of 
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Moral damages 

199. Lastly, the Applicant asked compensation for moral injury in the amount of 

one month net base salary for grave breaches of staff rights and emotional 

distress. 

200. By resolution 69/203, adopted on 18 December 2014 and published on 

21 January 2015, the General Assembly amended art. 10.5 of the Tribunal’s 

Statute to read as follows: 

As part of its judgement, the Dispute Tribunal may only order one 

or both of the following: 

 (a) Rescission of the contested administrative decision 

or specific performance, provided that, where the contested 

administrative decision concerns appoint 
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recourse mechanism did not alter the High Commissioner’s original decision 

insofar as the Applicant is concerned. However, in her application, the Applicant 

stated that the contested decision was the “[d]ecision not to promote [her] to the 

P-4 level during the 2013 Promotions Review after recourse request” of which she 

was notified on 3 March 2015. 

203. The Tribunal acknowledges that the particular mechanism set forth in the 

Promotions Policy, which allows for both recourse and administrative review of 

decisions on promotion, may create some confusion when it comes to identifying 

the contested decision in the context of the Organization’s internal justice system. 

In this respect, sec. 5.13.1 of the Promotions Policy provides: 

Staff members have a right to full and fair consideration for 

promotion. Recourse may be sought on the basis that some 

documentation relating to the period under review that may have 

had an impact on the final recommendation was not available at the 

time of the review. Recourse is not an appeal as per the Staff 

Regulations and Rules; it is optional, and without prejudice to a 

staff member’s right to formally contest the non-promotion 

decision in the context of the Internal Justice System. 

204. It follows from this provision that when a staff member seeks recourse, the 

High Commissioner’s decision on his or her promotio
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205. Even if a fundamental breach of the Applicant’s procedural or substantive 

rights had occurred earlier, the Applicant’s moral damage, if any, did not 

crystallise until the decision on her candidacy for promotion had become final. 

Any right to compensation could not accrue before that time. As both the 

contested decision and the application were issued and filed after the entry into 

force of the amendment to the Tribunal’s Statute, there is no doubt that the 

Applicant’s request for moral damages must be determined pursuant to art. 10.5 of 
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208. The Tribunal understands from this Appeals Tribunal’s holding that a moral 

injury could be inferred from the fact that a staff member has sustained a 

fundamental breach of his or her substantive or due process entitlements. 

However, it was clear that it was ultimately necessary that a moral injury be 
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212. The Tribunal stresses that the requirement to adduce evidence of moral 
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Canada, Colombie-Britannique c. Imperial Tobacco Canada Ltée, [2005] 2 R.C.S. 

473; House of Lords, Wilson and others v. Secretary for Trade and Industry, 

[2003] UKHL 40, [2003] 3 WLR 435, per Lord Earlsferry; Court of Cassation 

(France), Chambre civile, No. 10-10223, 9 December 2010). Thus, applying the 

amended version of art. 10.5 of the Statute to proceedings introduced thereafter 

does not have a retroactive effect. 

217. The Applicant’s claim for moral damages must therefore be rejected. 

Conclusion 

218. In view of the foregoing, the Tribunal DECIDES: 

a. The contested decision denying the Applicant a promotion to the P-4 

level is hereby rescinded; 

b. Should the Respondent elect to pay financial compensation instead of 

effectively rescinding the decision, he shall pay the Applicant CHF6,000; 

c. The aforementioned compensation in lieu of rescission shall bear 

interest at the United States prime rate with effect from the date this 

Judgment becomes executable until payment of said compensation. An 

additional five per cent shall be applied to the United States prime rate 60 

days from the date this Judgment becomes executable; and 

d. All other claims are rejected. 

(Signed) 

Judge Rowan Downing 

Dated this 6
th

 day of May 2016 

Entered in the Register on this 6
th

 day of May 2016 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


