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Introduction 

1. By application filed on 28 August 2015, the Applicant, a staff member of 
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promotions to the P-4 level are concerned, which follows three rounds of 

evaluations of eligible staff members. 

5. 
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the P-4 level, which, he decided, would be equally 
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19. By memorandum dated 2 March 2015 and distributed to all the UNHCR 

staff members via email on 3 March 2015, the High Commissioner announced his 

decisions following the recourse session. The Applicant was not among the 

candidates promoted upon recourse. 

20. On 1 May 2015, the Applicant submitted to the Deputy High Commissioner 

a request for management evaluation of the decision not to promote her to the P-4 

level. 

21. On 1 June 2015, the Applicant received an interim response informing her 

that her request for management evaluation was still under consideration. She did 

not receive any further response. 

22. The Applicant filed her application with the Registry of this Tribunal on 

28 August 2015. 

23. The Respondent submitted his reply on 2 October 2015. 

24. From 21 to 26 January 2016, the Tribunal held a hearing on the merits of the 

instant case, jointly with six other cases challenging contemporaneous decisions 

and raising similar issues, namely Cases Nos. UNDT/GVA/2015/076 (Tsoneva), 

UNDT/GVA/2015/132 (Natta), UNDT/GVA/2015/157 (De la Varga Fito), 

UNDT/GVA/2015/163 (Spannuth Verma) UNDT/GVA/2015/165 (Rodriguez-

Viquez) and UNDT/GVA/2015/166 (Muftic). Five witnesses from the DHRM 

were heard: the Head of the Human Resources Policy and Planning Service, the 

Chief of the Assignments and Promotions Section, th
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26. During the course of the proceedings, the Respondent filed a number of 

documents ex parte, which contain confidential information. The Tribunal made 

all these available to the Applicant, with redactions as necessary and on an under 

seal basis. 

Parties’ submissions 

27. The Applicant’s principal contentions are: 

a. The UNHCR promotions mechanism entails that the UNHCR staff 
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k. The UNHCR failed to consider the mathematical and s
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b. 
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staff and did not prevent separate review of female and male 

candidates during the Second Round. Even if this constituted a 
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Consideration 

29. 
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33. 
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(ii) Managerial Accountability: For promotion to any level, 

and particularly to the P-5 level and above, a staff member 
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correctly applied. Whereas there is no doubt that the Tribunal has no authority “to 

amend any regulation or rule of the Organization” (Mebtouche 2010-UNAT-045, 

para. 11), a decision may be rescinded if it is taken pursuant to a policy which 

does not comply with a higher norm. In this context, the Tribunal may also “point 

out what it 34Iqbmr“-”-FIFzvSbar“vInul
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separately from the Second Round onwards as nothing in the Promotions Policy 

prevented it. 

50. It has been established that female and male candidates for promotion were 

considered in two separate groups in the Second and Third Rounds, leading the 

Panel to recommend, and ultimately the High Commissioner to select, an equal 

number of female and male staff members. More specifically, it appears that after 

having identified the candidates who had passed the First Round, the DHRM 
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where sec. 5.10.2 provides that “[a]t grade levels where gender parity has not yet 

been achieved, at least 50% of the promotion slots will be awarded to 

substantially equally meritorious female staff”. 

53. Significantly, the Promotions Policy consistently refers to the comparative 

assessment and ranking of a single pool of candidat
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group in the Second Round to produce a list of “substantially equally meritorious” 

candidates for consideration by the Panel in the Third Round. 

56. Furthermore, the Tribunal is of the view that the High Commissioner’s 

decision to set the available number of promotion slots for female and male 

candidates before the actual promotions session was completed, rather than at the 

time of awarding promotions, also raises some concerns. 

57. The High Commissioner’s power to set the number of available promotion 

slots is defined in sec. 4.1.2 of the Promotions Policy, which provides: 

[The] Division of Human Resources Management (DHRM) will 

submit to the Joint Advisory Committee (JAC), at least 10 working 

days prior to the relevant promotions session, its recommendations 

on the number of available promotion slots using relevant statistics 

on positions and staffing, including but not limited to, distributions 

by grade level, expected separation and recruitment and trends in 

inter-agency exchanges. The number of promotion opportunities, 

reflected quantitatively as promotion slots, will be decided by the 

High Commissioner, taking into account the advice of the JAC. 

58. Absent any reference in this provision to gender considerations, the High 

Commissioner’s discretion is limited, at this stage, to determining the number of 

available slots for promotion at each level, based on the UNHCR’s staffing table 

and staff movements prognostics. Although the High Commissioner may have 

sought to achieve gender parity in setting in advance the number of slots available 

for each gender group, which is most certainly a commendable and lawful 

objective in light of the UN Charter and the “Policy on Achieving Gender Equity 

in UNHCR staffing” (IOM 018/2007—FOM 019/2007) of 8 March 2007 

(“Gender Policy”) (see Mebtouche UNDT/2009/039, para. 17), he ended up 

making a predetermination of issues that had to be addressed at a later stage, that 

is, at the time of awarding the promotions, after the evaluation of the candidates 
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59. In this respect, the Tribunal stresses that the Promotions Policy does not 

provide for promotion quotas based on gender, as seemed to be considered by the 

High Commissioner. Rather, it provides for a 
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61. In view of the foregoing, the Tribunal finds that the separation of female 

and male candidates for their comparative assessment and ranking at the Second 
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the scores for each objective were then combined by the system to generate an 

overall work performance rating on work objectives: 

i. Not Achieved 1, 2 

ii. Partially Achieved 3, 4, 5 
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75. In turn, sec. 5.9.1(ii) states that “[m]anagerial achievements shall be 

demonstrated by their reflection in the PAR/e-PAD performance evaluations and 

Fact Sheet narrative”. The performance evaluation is without any doubt the one 

found in the e-PAD, which consists not only of the narrative, but also of the 

ratings of work objectives and competencies. The Tribunal notes that the structure 

of the obligation under sec. 5.9.1(ii) to consider material is different from that in 

sec. 5.9.1(i). Rather than referring to the consideration of the narrative in both the 

e-PAD and the fact sheet, sec. 5.9.1(ii) contains a clear distinction between that 

which is reflected in the PAR/e-PAD performance evaluations and that reflected 

in fact sheet narrative. The words “performance evaluation” attach to the PAR and 

the e-PAD, while the word “narrative” attaches to the fact sheet. Clearly, in light 

of the unambiguous wording of this provision, it is from both the e-PAD 

performance evaluations and the fact sheet narrative that the assessment had to be 

made in respect of the “managerial achievements”. 

76. The Respondent’s argument that sec. 5.9.1 should be interpreted in such a 

way that the e-PAD and the fact sheet refer to the same document, namely the fact 

sheet alone, must be rejected as it has been clearly established that the fact sheet 

does not entirely reflect the e-PADs because it does not reproduce the ratings 

contained in the latter. If it had been intended to refer only to the narrative, then 

the Promotions Policy had to be drafted to so specify this. It is also clear from the 

Promotions Policy that the information contained in the e-PADs, including the 

ratings, was directly relevant to the Panel members’ assessment during the Second 

Round. 

77. Firstly, sec. 5.9.1(i) required the Panel members to assess whether the staff 

member’s performance met the minimum threshold of “Achieved” or its 

equivalent for overall work objectives, and “Proficient” or its equivalent for 

overall competencies. These performance thresholds directly refer to the ratings 

reflected in the e-PADs, as per the PAMS. Without being provided such ratings, 

the Panel members were not in a position to verify if the minimum requirements 

set forth in sec. 5.9.1(i) were met. 
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81. It is apparent from the consolidated tables of rankings of candidates for 
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provides in its sec. 16 that “Achieved” and “Proficient” correspond to a rating 

between 5.1 and 8.0, which also seems to be the position adopted by the DHRM, 

as per the broadcast sent on 18 May 2011 (see para.  71 above). The Tribunal 

cannot reconcile these two apparently contradictory provisions of the PAMS and, 

given that it is not determinative of the present application, will limit itself to 
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88. The selection by the Panel members of two candidates who did not meet the 

minimum threshold criterion in sec. 5.9.1(i) of the Promotions Policy to advance 

to the Third Round evaluation constitutes a procedural error in the implementation 

of the Promotions Policy that impacted on all the eligible candidates as it deprived 

two of them of the possibility to advance to the Third Round. This matter also 

raises more fundamental questions as to the whole process. 

89. How is it possible that among a pool of 187 female eligible candidates, two 

candidates who did not even meet the minimum requirement were selected to 

advance to the Third Round and even considered to be the best ones by two Panel 

members? Was the information collected by the Performance Management 

Associate duly conveyed to the Panel members? Is it due to the fact that the Panel 

members were not able to verify compliance with the requirement themselves, as 

they were not provided the e-PADs? Is it that the r
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identify strengths and weaknesses in the various staff members’ candidacy, and 

compare them against one another. 

92. For instance, ratings of “Exceptionally Achieved” or “Exceptionally 

Proficient” were most certainly relevant to the Panel’s consideration of, inter alia, 

whether candidates had “consistently demonstrated exceptional performance and 

documented exemplary service”, as per sec. 5.9.1(i) of the Promotions Policy. As 

the Respondent acknowledged in his reply, the expression “exceptional 

performance” refers directly to the PAMS, in which the best level of performance 

was rated as “Exceptionally Achieved” or “Exceptionally Proficient”. If the Panel 

members had been provided with the e-PADs, they could have possibly identified 

outstanding candidates by their ratings, with the assistance of the comments 

provided by the supervisor. Although there may be some concerns as to the 

reliability of the ratings, they nevertheless constituted the essence of the appraisal 

system at the relevant period, and provided quantitative values possibly useful to 

distinguish candidates in a pool of 187. 

93. Furthermore, the Tribunal is of the view that while the Administration may 

have found it more appropriate not to disclose the candidates’ performance ratings 

to the Panel due to the so-called “rating inflation
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98. Lastly, the Tribunal notes with surprise that the Panel members were 

presented, for their signature, with a copy of the consolidated list of candidates 

under review during the Second Round. This was prepared by the DHRM and 

contains the following certification: “I herewith confirm that I have reviewed the 

fact sheets and performance appraisals of the staff members contained in the 

above ranking, which reflects my comparative assessment of them in line with 

paragraph 5.9.1 of the [Promotions Policy]”. Inexplicably, the Panel members all 

signed this document despite not having been provided the e-PADs. The Tribunal 

finds that this apparently incorrect confirmation created an appearance of 

compliance with the Promotions Policy. 

99. In view of the foregoing, the Tribunal finds that the exclusion of the e-PADs 

from the Panel members’ comparative assessment of the candidates during the 

Second Round constitutes another fundamental procedural error in the 

implementation of the Promotions Policy. The exclusion of the candidates’ 

numeric ratings, which were central to the appraisal system from 2009 to 2013, 

deprived the Panel members of essential information for their consideration of the 

performance and managerial achievements criteria under sec. 5.9.1 of the 

Promotions Policy. It also prevented them from personally assessing whether the 

minimum performance standard set forth in sec. 5.9.1(i) was met, as they were 

required to do. Again, it appears that the DHRM sought to apply the Promotions 

Policy in the way it thought it was intended to be and, as such, it contravened its 

actual plain wording. Furthermore, the inclusion of candidates who did not meet 

the minimum performance requirement among those who advanced to the Third 

Round constitutes, in itself, another error in the implementation of the Promotions 

Policy. 

Establishment of an additional evaluation criterion 

100. The Applicant submits that the DHRM introduced an additional evaluation 
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member’s section, he would have, or not, a better chance of receiving a high 

ranking. In this respect, it is further noted that four Panel members were selected 

by the Administration and four by the staff members
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of whether or not the Panel members did actually consider this criterion in their 

comparative assessment of the candidates. The presumption of regularity attached 

to the acts of the Administration has been rebutted, and it was for the Respondent 

to adduce evidence that the Panel members did not take into account this 

irrelevant evaluation criterion. Not only the Respondent did not adduce evidence 

in this respect, but he rather insisted that this was a proper factor for 

consideration. 

Use of personal knowledge 

110. The Applicant takes issue with the fact that the DHRM invited the Panel 
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112. Again, the Tribunal is not in a position to ascertain how the advice given by 

the DHRM influenced the Panel members’ assessment of the candidates. 

113. The Promotions Policy explicitly states, at sec. 5.9(i) and (ii), that the Panel 

members must base their comparative assessment of the candidates on the latter’s 

fact sheets and e-PADs. In turn, sec. 4.7 states that “[t]he Panels shall ensure that 

conclusions are not influenced by any unsubstantiated information provided orally 

or in writing by any person or authority external or internal to the UNHCR, 

including by, or on behalf of, staff members whose cases are under review”, 

thereby specifically preventing the taking into consideration of information not 

reflected in the documents provided to the whole Panel. Likewise, the Promotions 

Policy does not envisage any role for the DHRM to provide additional 

information to Panel members but solely to provide technical advice and guidance 

on the applicable rules (see sec. 4.2.5). 

114. The Tribunal finds that there is no room in the Promotions Policy for the 

Panel members to inform their rankings with additional information they may 

know about but that is not reflected in the documents subject to their review. 

Otherwise, candidates may be advantaged or disadvantaged based on the fact that 
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115. In view of the foregoing, the Tribunal concludes that, irrespective of 

whether or not the Panel members actually used information that was not reflected 

in the candidates’ fact sheet, the DHRM’s advice to take into account information 

not reflected in the documents submitted to the collegial review of the Panel was 

improper and constitutes a procedural irregularity in the implementation of the 

Promotions Policy. 

Ranking methodology 

116. The Applicant has highlighted significant issues with the ranking 

methodology proposed by the DHRM, the individual rankings provided by the 

eight Panel members and their treatment by the DHRM when it “crunched the 

data”, as one witness stated. The Respondent argues that the methodology used 

was proper but acknowledges that there have been some mistakes committed by 

the Panel members in applying the suggested methodology. He argues, however, 

that these had no impact on the Applicant’s candida
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121. A third Panel member also systematically ranked candidates within a group 

and indeed assigned the same ranking to up to 25 candidates. He ranked 

10 candidates number 1, 11 candidates number 11, 11 candidates number 22, 

8 candidates number 33, 10 candidates number 41, 10 candidates number 51, 

9 candidates number 61, 14 candidates number 70, 22 candidates number 84, 

15 candidates number 105, 25 candidates number 118, 1 candidate number 139, 

22 candidates number 141 and 20 candidates number 162. He also committed 

errors in assigning the next ranking following a grouping, for instance, by ranking 

25 candidates number 118 and then assigning the next candidate number 139, 

instead of number 143. Also, this Panel member did not assign a ranking higher 

than 162 to any candidate. By not assigning the last rankings to any candidates, 

this Panel member necessarily had a different impact on the candidates’ average. 

122. A fourth Panel member also ranked almost all candidates in a group of 10. 

In particular, this Panel member ranked 11 candidates number 1, 10 candidates 

number 11, 5 candidates number 21, 10 candidates number 27, 11 candidates 

number 37, 10 candidates number 48, 10 candidates number 49, 10 candidates 

number 59, 6 candidates number 69, 6 candidates number 75, 10 candidates 

number 81, 16 candidates number 91, 10 candidates number 107, 14 candidates 

number 117, 10 candidates number 131, 8 candidates number 141, 2 candidates 

number 149, 10 candidates number 152 and 16 candidates number 162. In this 

process, he committed several errors in the application of the suggested 

methodology, by not assigning correctly the next ranking. Amongst others, he 

ranked 10 candidates number 48 and the next ten candidates number 49, although 

they should have been ranked number 58. Most significantly, this Panel member 

ranked 148 candidates below 120, which is the threshold to advance to the Third 

Round. He gave this benefit to more candidates that the Policy allowed him to do. 

Like the previous Panel member, he ranked no candidate higher than 162. 

123. A fifth Panel member also ranked candidates in groups of a minimum of 

two people, grouping  up to 33 people together. In this process, he also committed 

a number of errors in assigning the next rank following a grouping. Furthermore, 
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necessary to get professional advice given the potential impact of the proposed 

methodology on the candidates’ overall ranking. 

128. The Tribunal cannot but wonder how and why seven of the eight Panel 

members ended up grouping almost all candidates within a group of 10 or 

thereabout. Was it agreed upon? If not, what were the criteria used to divide the 

candidates into such groups? There is a difference between assigning the same 

ranking to two or more candidates who are “undistinguishable”, as suggested by 

the DHRM, and engaging in a grouping exercise. The ranking process that most 
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133. She was unable to provide any further explanation during her testimony 

before the Tribunal. 

134. The problem with this correction exercise is that it assumes that the 

methodology for ranking “undistinguishable” candidates suggested by the DHRM 

was binding or, at best, that the Panel members intended to follow it. Firstly, as 

these “instructions” were not the subject of an administrative issuance, they 

cannot be considered as binding upon the Panel members. One witness, indeed, 

referred to the methodological suggestion as in fact being no more than that, a 

suggestion, as it could not be more. Secondly, absent any evidence from the Panel 

members, who were not involved in the correction exercise, it cannot be presumed 

that they intended to follow the DHRM’s suggested approach. Indeed, most of 

them did not, notably when they elected to proceed by grouping. In these 

circumstances, the Respondent’s post factum reconstruction is purely speculative 

and of no assistance. The Tribunal is therefore not in a position to assess the 

impact of the numerous errors and dubious methodology adopted by some Panel 

members on the Applicant’s chances for promotion. 

135. In view of the foregoing, the Tribunal concludes that the random application 
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138. At other times, the table points towards some consensus but with significant 

outliers. For instance, one candidate was ranked below 27 by seven Panel 

members, but number 141 by the eighth Panel member.





  Case No. UNDT/GVA/2015/158 

  Judgment No. UNDT/2016/056 

 

Page 50 of 72 

143. The Applicant also alluded to other possibilities, more specifically to the 

Panel members taking into consideration their personal knowledge of candidates, 

to a failure to sufficiently define the evaluation criteria and to the scale of the task. 

The Tribunal has already addressed the first factor, which indeed could possibly 

explain some outlier rankings and demonstrate that this advice by the DHRM 

generated tangible problems. The Tribunal will now examine the two additional 

suggested factors in turn. 

144. As recalled above, it is not the Tribunal’s role to



  Case No. UNDT/GVA/2015/158 

  Judgment No. UNDT/2016/056 

 

Page 51 of 72 

defined. That being said, the Tribunal, which has by now examined the Second 

Round review undertaken by the Senior Promotions Panel (see, e.g.,  Rodriguez-

Viquez for male candidates for promotion to the P-5 level; Spannuth Verma 

UNDT/2016/043 for female candidates for promotion to the P-5 level), and, with 

this case, that by the Panel, is highly concerned that it may be simply impossible, 

in practice, to fairly and adequately compare and rank the P-3 candidates against 

these criteria, given the number of candidates and the information available. 

148. Turning more specifically to the task that the Panel members were asked to 

undertake, the Tribunal notes that there is little guidance, if any, in the Promotions 

Policy about the procedure or methodology to be used to fulfil the highly complex 

exercise that the Second Round evaluation involves. No administrative issuance 

was provided either. Instead, the DHRM attempted to devise the methodology to 

be followed. 

149. It has been established that on 26 June 2014, the DHRM convened the Panel 

to the Promotions Session to be held in Geneva from 21 July 2014 to 

1 August 2014, for consideration of all eligible candidates for promotion to the P-

4 level, male and female. There were 187 female and 234 ma1e eligible 

candidates for promotion to the P-4 level. The Panel members were, at that time, 

given access to all the candidates’ fact sheets. From 21 July to 25 July 2014, the 

Panel members gathered in Geneva to conduct their individual assessment of all 

the candidates, in a controlled environment, away from any distraction. Upon 

arrival, the Panel members were provided with a computer, a hard copy of all the 

fact sheets, divided by gender and grade level, and the four lists of candidates to 

use as a template for their ranking. 

150. 
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151. The Panel members were also encouraged to “annotate any observations 

that highlight the merits of the staff member on the template provided to facilitate 

the ranking” as “[t]hese observations may prove useful for future reference, either 

when determining the final individual ranking of staff members or during the 3
rd

 

round review”. Most surprisingly, the Panel members were also advised, based on 

the lessons learned from the Senior Promotions Session, to “[d]ecide on criteria 

before starting the review.” The Panel members, who were initially allocated three 

days for their overall review plus an additional one if needed, appear to have 

completed their review within five days. The fifth day was initially reserved for 

the DHRM to consolidate the data, so the Third Round could proceed the 

following week, but the data processing appears to have been done during the 

weekend. 

152. There is no doubt that the Panel members’ task was enormous and highly 

complex, considering the large number of candidates that had to be assessed in a 

comparative fashion and the documents at their disposal. Comparing and ranking 

187 candidates, which should in fact have been 421, based on their performance 

and managerial skills was, by nature, a highly complex exercise. The Applicant’s 

fact sheet, for instance, contains 21 pages of densely condensed information about 

her languages skills, academic background, employment record, performance 

evaluations, and development and learning events. 

153. The Tribunal recalls that the fact sheet contains no quantitative value such 

as performance ratings by a supervisor. For the relevant period, the fact sheet 

merely contains, in the “Performance Evaluations” section, the staff member’s 

work objectives and the comments of his or her supervisor divided as follows: 

a. “Manager Comments on Values, Core Competencies, and Managerial 

Competencies; 

b. “Manager Comments on Cross-Functional and Functional 

Competencies”; and 

c. “Manager Overall Competencies Comments”. 
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154. These rubrics are very general and there are no specific comments, for 

instance, on managerial achievements. The comments, which were not meant to 

serve as a specific appraisal of the candidates’ capacity to perform at the P-4 level, 

are either very general or, at times, focus on particular projects that are not 

directly relevant for the present exercise. The Panel members were required to 

compare 187 fact sheets within a day or two, and to do the same for the 234 male 

candidates to the P-4 level The whole review of the 421 candidates was completed 

within five days. 

155. Having reviewed the Applicant’s fact sheet and some others in similar 

applications before it, the Tribunal cannot but wonder how the Panel members 

could possibly fairly and adequately consider and compare the 187 female 

candidates’ performance and managerial achievements in the face of the 

information displayed in their fact sheet alone, and undertake the same task for the 

234 male candidates in such a short period and with
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158. The Tribunal has serious doubts that even with the e-PADs, it may not have 

been feasible for the Panel members to undertake the qualitative comparative 

assessment envisaged in the Promotions Policy when faced with hundreds of 
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to the highest. None of the witnesses presented by the Respondent could provide 

any cogent explanation as to why this methodology was chosen. The evidence 

disclosed that no statistical advice was sought or obtained in respect of the 

appropriate methodology to be used. 

164. The Tribunal recalls that the new version of the Promotions Policy, applied 

for the 2013 Promotions Session, is substantially different from the previous 

policy as it entails a ranking process rather than a scoring one. The consolidation 
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and the Tribunals from reviewing administrative decisions affecting the 

contractual rights of staff members”. However, the Appeals Tribunal did not 

create an independent, positive obligation for the Administration to disclose 

reasons for its decision beforehand unless otherwise specifically provided for in 

administrative issuances. Most certainly, the Applicant was ultimately not 

prevented from meaningfully challenging the contested decision. 

170. The Tribunal observes that the Administration’s lack of consistency in 

disclosing the rankings, coupled with the opacity in the procedures followed by 

the DHRM and the Panel, may have caused the Applicant not to fully understand 

the decision reached and the overall process. To alleviate this problem, the 

Tribunal strongly encourages the Administration to adopt clear and transparent 

procedures for the implementation of the Promotions Policy. 

Conclusion in respect of the legality of the decision 

171. The Tribunal has identified above several significant procedural errors in 

the implementation of the Promotions Policy during the 2013 Promotions Session, 

which may be summarised as follows: 

a. The High Commissioner deciding in advance of the Promotions 

Session that an equal number of available slots for promotions would be 

allocated to female and male candidates, and thus limiting the slots awarded 

to women to 50%; 

b. The DHRM separating the candidates by gender for the Second Round 

evaluation; 

c. The DHRM failing to provide the Panel members with the e-PADs 

ratings; 

d. The Panel members not assessing compliance with the minimum 

performance threshold under sec. 5.9.1(i) of the Promotions Policy; 
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e. 
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180. The errors in the implementation of the Promotions Policy are so significant 

that their impact on the Applicant’s chance for promotion cannot be measured. 

Most certainly, the Applicant had a real chance for promotion. 

181. Therefore, the Tribunal rescinds the decision. 

Specific performance 

182. The Applicant requests retroactive grant of promotion, with attendant 

payment of increased salary and benefits. Alternatively, she requests the Tribunal 

to remand her candidacy for further consideration, with strict guidance, as she 

considers that the Promotions Policy currently in place does not provide for 

reasonable consideration since it depends on the subjective view of a limited 

number of the UNHCR managers. 

183. The Tribunal reiterates that the contested decision is discretionary in nature, 

and that it is not its role to exercise the discretionary authority vested on the Panel 

and the High Commissioner by substituting its own assessment for that of the 

competent official (see Sanwidi 2010-UNAT-084; Abbassi 2011-UNAT-110). It 

is part of the concept of discretion that its exercise may lawfully result in 

decisions that are different from those the Tribunal might have preferred. 

Therefore, where the judicial review concerns the exercise of discretion, the 

Tribunal can order specific performance, such as it has been requested in the 

present case, solely in the rare hypothesis where the result of the exercise of 

discretion can be narrowed down in such a way as to only have one legally correct 

outcome (see Ademagic et al. UNDT/2015/115). This is not the case in the 

application at hand. 

184. The Tribunal has concluded that the Panel had not fairly and adequately 

considered the Applicant’s candidacy for promotion to the P-4 level when 

comparing her with the other candidates. The High Commissioner, who is the 

competent decision-maker, has not received a proper and meaningful 

recommendation for making his decision as to whether or not to award one of the 

158 available slots for promotion to the P-4 level to the Applicant. Until this 

exercise has been properly performed, its outcome remains open for the 
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Applicant. If the Tribunal were to grant the Applicant a promotion, it would be 

tantamount to prejudging the outcome of the comparative assessment of all 

eligible candidates envisaged in the Promotions Policy, and substituting its 

assessment for that of the Panel and the High Commissioner, something that the 

Tribunal is neither allowed nor in a position to do. 

185. As to the Applicant’s alternative request for his c
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193. Considering the extreme difficulties in ascertaining the Applicant’s chances 
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would not automatically receive retroactive payment of salary at the higher level 

from 20 October 2014, even if promoted and, as a result, rescission of the 

contested decision would not fully compensate a loss of salary. The Tribunal must 

therefore examine if this possible loss of salary, in case the Respondent does not 

elect to pay compensation in lieu of rescission, justifies awarding material 
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As part of its judgement, the Dispute Tribunal may only order one 

or both of the following: 

 (a) Rescission of the contested administrative decision 

or specific performance, provided that, where the contested 

administrative decision concerns appointment, promotion or 

termination, the Dispute Tribunal shall also set an amount of 

compensation that the respondent may elect to pay as an alternative 

to the rescission of the contested administrative decision or specific 

performance ordered, subject to subparagraph (b) of the present 

paragraph; 

 (b) Compensation for harm, supported by evidence, 

which shall normally not exceed the equivalent of two years’ net 

base salary of the applicant. The Dispute Tribunal may, however, 

in exceptional cases order the payment of a higher compensation, 

and shall provide the reasons for that decision. (emphasis added) 

201. The question arises as to whether the instant case is governed by this 

amended version of the Tribunal’s Statute given that the High Commissioner’s 

decision not to promote the Applicant predates the amendment, whereas his 

decision to reject the Applicant’s recourse and the present application were issued 

and filed, respectively, after the amendment. 

202. The Applicant argued that her right to claim compensation for moral 

damages accrued at the time of the fundamental breach of her substantive 

entitlements, which occurred when the High Commissioner decided not to 

promote her. The Applicant also submitted during the hearing that the challenged 

decision is the High Commissioner’s decision of 20 
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206. The Applicant’s request for moral damages is based on an asserted 

fundamental breach of her due process rights, which she claims does not need to 

be supported by evidence based on Asariotis 2013-UNAT-309, even if the 
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214. The Tribunal is mindful of the well-settled principle that changes in law 

may not be retroactively applied (see Robineau 2014-UNAT-396; Nogueira 2014-

UNAT-409; Hunt-Matthes 2014-UNAT-444). This principle has been applied by 

the Appeals Tribunal to avoid that substantive rights be affected by amendments 

to the rules. The situation is different here, as t
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Conclusion 

218. In view of the foregoing, the Tribunal DECIDES: 

a. The contested decision denying the Applicant a promotion to the P-4 

level is hereby rescinded; 

b. Should the Respondent elect to pay financial compensation instead of 

effectively rescinding the decision, he shall pay the Applicant CHF6,000; 

c. The aforementioned compensation in lieu of rescission shall bear 

interest at the United States prime rate with effect from the date this 

Judgment becomes executable until payment of said compensation. An 

additional five per cent shall be applied to the United States prime rate 60 


