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SM brings to the job high level of energy and commitment to 

work. Within a very short time, she established a network of 

partners and facilitated the development of district level work plans 

for LCBCE which was consolidated into national LCBCE work 

plan. Her drive for result was further expressed through support to 

the office to cover more than one district in the division. SM has 

the ability to appropriate new knowledge when the concept is clear 

and facilitate both community mobilization and data collection 

during the L3M exercise. A coordinated technical support to the 

SM in decentralization and emergency / DRR preparedness 
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a. Did “not take constructive feedback from [her] supervisor as well as 

[her] colleagues"; 

b. Was “not a team player”; and 

c. 
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allegations brought by [her supervisor] through an 
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39.
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53. The Regional Chief, Human Resources, responded on the same day, noting 

that in her “rebuttal statement” the Applicant had indicated that she would provide 

“detailed comments”, and that this had triggered the request by the rebuttal panel 

to be provided with a “separate note”. She also asked the Applicant whether she 

could share the latter’s email with the rebuttal panel, and indicated that in case the 

panel would require further explanation it might contact the Applicant directly. 

54. Also on 15 May 2014, the Applicant asked the Regional Chief, Human 

Resources, in writing, to share a number of emails 
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• The rebuttal submission statement (or ‘Note for File’ as it is 

called by the staff member) is predominantly highlighting 

issues with the procedures that were not appropriately 

followed with regard to the PAS process but does not 

discuss or “rebut” the content of the PAS in any sufficient 

detail. The staff member instead requests further 

information from the supervisor before she is in a position 

to do this. 

• The panel also observes that there are numerous comments 

by the supervisor under the different work outputs where 

examples of weak performance are provided. Such 

comments are related to specific reports not being produced 

on time (or at all), meetings and activities not being held 

etc. The panel believes that the staff member could have 

made an attempt to defend herself against these concrete 

comments by presenting evidence to counteract them i.e. by 

submitting the actual reports, meeting minutes etc. Thus, 

the rebuttal statement presented does not appear to meet the 

requirements as detailed in CF/AI/2011-001, paragraph 

7.12(f). 

• In conclusion the Panel does not feel that it has received 

enough documented evidence in the course of its work that 

would justify a change in the supervisor’s ratings on work 

outputs and competencies in staff member’s 2013 PAS. 

58. By email of 17 June 2014 to the Chief, Policy and Administrative Law 

Section, DHR, the Applicant referred to the “final conclusions” of the rebuttal 

panel; she reiterated her concerns about the process as well as the substance of her 

performance evaluation, and asked, inter alia, whether the rebuttal of the PAS 

was already completed and, if not, what should be the next step in the rebuttal 

process and whether the interview records of the rebuttal panel could be shared 

with her. 

59. The Chief, Policy and Administrative Law Section, DHR, responded by 

email of 19 June 2014, noting that the transmittal of the rebuttal panel’s report 

constituted the conclusion of the rebuttal process and the final decision on her 

rebuttal case. 

60. On 23 June 2014, the Deputy Executive Director, UNICEF, responded to 

the Applicant’s request for management evaluation of 7 March 2014, “of the 

decision not to extend [her] appointment upon its expiration on 31 March 2014”. 
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g. Her supervisor failed to apply the remedies provided for under secs. 

10.1 and 10.2 of ST/AI/2010/5, including the preparation of a written 

performance improvement plan; 

h. Her second reporting officer, the Chief of Field Operations, failed to 

address disagreements between her and her supervisor, and to hold the latter 

accountable for not ensuring a fair and consistent appraisal of the 

Applicant’s performance and competencies; 

i. The management evaluation was based on the improper conclusion of 

the rebuttal panel and of the office of investigation; 

j. The Panel failed to examine the various issues detailed in the rebuttal 

statement (e.g., non-adherence to the PAS procedures; abusive and 

defamatory comments; false allegations and lack of justification; overall 

inconsistency between comments and ratings; absence of coaching; 

discrimination); 

k. To examine whether her negative rating should have been upheld, it is 

important to examine what justifications and documentary evidences [sic] 

the Panel was provided with by the Applicant’s supervisor; while the 

Tribunal cannot substitute its assessment to that of the supervisor, it has to 

consider whether the documents before it properly corroborate the negative 

performance evaluation given to her in support for the non-renewal; 

l. The Panel and management evaluation used “adverse material” (e.g., 

note of 6 February 2014 recommending non-renewal of contract; field trip 

report of 5 February 2014), although that material had not been shown to the 

Applicant, who informed the rebuttal panel and the 
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m. Although the meeting of formal requirements is a precondition to 

appoint a panel under sec. 7.15 of CF/AI/2011-001, the Panel was 

designated although she later found that the rebuttal statement did not meet 

the requirements provided for under sec. 7.12(f) of said instruction; as such, 

the Panel drew its conclusion based on an improper assessment; although 

the competence to ascertain whether formal requirements have been met lies 

with the Secretary of the rebuttal panel, it was the panel itself that did that 

assessment; 

n. The comments made by her supervisor were abusive, inconsistent, 

vague and at times repetitive; the Panel did not assess the overall quality of 

the assessments and comments; the Applicant was excluded from project 

reports and was stopped from interacting with her counterparts for a period 

of nine months, which she reported to senior management and the rebuttal 

panel; 

o. The 2013 PAS mid-year assessment has to be seen in light of the 

positive evaluation received for the year 2012 only four months earlier; 

these inconsistencies show that she was subjected to harassment; both in the 

mid-year and final assessment, the supervisor provided her comments and 

asked the Applicant to sign the document, while giving her only a few 

hours’ notice; 

p. She was given notice of her separation in March 2014 despite the 
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ii. 



  Case No. UNDT/GVA/2014/068 

  Judgment No. UNDT/2016/068 

 

Page 20 of 40 

d. The Applicant’s s
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since her performance, in the relevant cycle, had been rated as 

“unsatisfactory”; 

j. The Applicant was put on timely notice about her performance 

inadequacies on at least four occasions, and was provided with specific 

feedback and support; documentary evidence shows that the Applicant was 

treated with respect by her supervisor; the mid-term review took place on 

29 September 2013; 

k. By memorandum of 6 October 2013, addressed to the Chief, Human 

Resources, and although not required but for the sake of transparency 

copied to the Applicant, her supervisor recommended that her contract not 

be renewed due to performance issues; 

l. The above shows that the Applicant was put on timely notice and, 

although this was not requested by the rules (CF/AI/2010-001), she was 

even requested to prepare a performance improvement plan, which she 

failed to do, holding that her performance was impeccable; 

m. The rebuttal procedure was correctly followed and the conclusions by 

the Panel were justified. The Panel reviewed the pertinent documentation 

and interviewed the Applicant, as well as her first and second reporting 

officer, concluding that it had received insufficient information justifying a 

change of the assessment by the supervisor. In particular, the Panel took into 

account the Applicant’s reluctance to address her supervisor’s comments 

with respect to her performance shortcomings, and found that she could 

have made an effort to rebut them. For a rebuttal process to function 

properly, it is indispensable that the staff member set forth the grounds why 

he/she should have received a higher rating; the Applicant’s attitude during 

the rebuttal procedure mirrored the one that she had vis-à-vis her supervisor, 

her team and UNICEF counterparts. The Panel found, correctly so, that the 

2013 PAS contained numerous specific comments concerning performance 

shortcomings, which were open to rebuttal; it was the Applicant’s choice 

not to rebut them, leaving the rebuttal panel with no choice but to find that it 
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4.1 Temporary and fixed-term appointments expire on the date 

specified in the letter of appointment. They do not carry any 

expectancy of renewal. Notwithstanding this, temporary and fixed-

term appointments may be extended, subject to, and in accordance 

with, the provisions of this instruction. 

… 

4.7 A fixed-term appointment may be extended for any period, 

up to two years at a time, subject to organizational needs, 

satisfactory service and availability of funds. A fixed-term 

appointment may be thus extended any number of times. (emphasis 

added) 

75. Administrative instruction CF/AI/2010-001 (Separation from service) of 10 

March 2010 states, in sec. 5.2, that “[n]otwithstanding the provisions of para. 5.1, 

a temporary or fixed-term appointment may be extended, subject to organizational 

needs, satisfactory service
2
 and availability of funds, and in accordance with the 

provisions of CF/AI/2009-005 on Types of Appointment and Categories of Staff, 

sec. 4. 

76. The Applicant relies on ST/AI/2010/5 (Performance Management and 

Development System) of the United Nations Secretariat. In this respect, the 

Tribunal recalls what the Appeals Tribunal held in Mashhour 2014-UNAT-483, 

referring to ST/SGB/2009/4 (Procedures for the promulgation of administrative 

issuances): “[a]dministrative issuances shall not apply to the separately 

administered funds, organs and programmes of the United Nations, unless 
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78. The Appeals Tribunal made it clear that while a non-renewal decision may 

be based on poor performance and the Administration has broad discretion in this 

regard (Morsy 2013-UNAT-298; Ahmed 2011-UNAT-153, Said 2015-UNAT-

500), a non-renewal decision “can be challenged on the grounds that the Agency 

has not acted fairly, justly or transparently with the staff member or was 

motivated by bias, prejudice or improper motive against the staff member 

(Ahmed), who has the burden of proof in this respect (Said). 

79. The Appeals Tribunal further recalled in Said that it is not the role of the 

Tribunal to review de novo the Agency’s decision, and to place itself in the 

position of the decision maker and determine whether it would have renewed the 

contract based on the performance evaluation. 

80. The Appeals Tribunal also ruled in Assale 2015-UNAT-534 that there is no 

requirement under the applicable rules to finalise an e-PAS before deciding on the 

non-renewal of a fixed-term appointment, and that it suffices if the staff member 

has been informed of performance issues and has had the opportunity, between 

the mid-point review and the end of contract, to improve his/her performance. 

81. Finally, the Appeals Tribunal held in Said that: 

There is no need for the Appeals Tribunal to define the term “poor 

performance.” This Tribunal has already determined that a PER 

does not need to rate a staff member as “unsatisfactory” in order to 

support an agency’s decision not to renew an appointment for poor 

performance. We have also held that a staff member whose 

performance was rated as “partially meeting performance 

expectations” had no legitimate expectancy of renewal of his 

contract and the non-renewal of another staff member with a 

similar performance rating was lawful. 

82. With these standards in mind, the Tribunal will now examine the various 

issues arising in the present application. 
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85. The Applicant’s 2013 work plan was signed by her and her first reporting 

officer (her supervisor) on 7 April 2013; the mid-point review was finalised in 

September 2013, and the final evaluation was concluded on 13 February 2014. 

86. The evidence discloses that several meetings were held between the 

Applicant and her supervisor. The Tribunal notes that the Applicant disputes the 

content of the meetings between her and her supervisor of 24 April, 30 July and 

2 September 2013. It is apparent that after the meetings in July and September, the 

Applicant’s supervisor wrote detailed emails to the Applicant, respectively dated 

31 July and 19 September 2013, explicitly referring to the performance related 

meetings they had had on 24 April, 30 July and 2 September 2013, and 

enumerating specific areas for improvement that the Applicant was asked to 

address. The Tribunal finds that the available written record is reliable evidence to 

show that the Applicant was put on notice, early on and regularly throughout the 

performance cycle, through specific advice provided by her supervisor, that there 

were serious concerns about her performance, and in respect of which areas. 

87. In light of the foregoing, the Tribunal does not find it appropriate, nor 

relevant, to allow the Applicant to produce the audio-records she made of said 

meetings without her supervisor’s knowledge and consent. The Tribunal further 

finds that the email record with respect to the above-referenced meetings between 

the Applicant and her supervisor, which remained unanswered by the Applicant in 

July, is sufficient proof that she was put on notice, at the latest in July 2013, if not 

in April 2013, that there were concerns about her performance, which were quite 

specific. 

88. On 30 September 2013, the Applicant received her supervisor’s comments 

on the mid-year review, which followed yet another meeting held on 

29 September 2013. The mid-year review again contained a negative evaluation of 

the Applicant’s performance. The Applicant, in an email of 30 September 2013, 

noted that the way the performance appraisal had been done was “demoralizing”, 

thus leaving no doubt that she was again made aware of concerns about her 

performance at that time. 
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89. The Applicant’s supervisor also copied her on the memorandum of 

6 October 2013 in which she recommended not to renew the Applicant’s FTA 
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10 March 2014, referred the Applicant to the wrong administrative instruction 

(CF/AI/2011-001/Amend.1, which was not applicable) with respect to the rebuttal 

process, which provides for a deadline of 45 days to file a rebuttal statement. 

Therefore, the (un)timeliness of the rebuttal statement was not raised by the 

Administration and is not at issue here. 

106. Thus, the Tribunal recalls that the Appeals Tribunal held in 

Das 2014-UNAT-421, para. 35, namely, that “an effective rebuttal mechanism is 

an integral part of a performance evaluation process”, confirming the Dispute 

Tribunal’s find
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(f) The rebuttal statement shall clearly set forth the 

specific reasons why the staff member should have received a 

higher rating. 

7.13 The Secretary of the Rebuttal Panel shall ascertain that the 

formal requirements for each rebuttal statement have been met. 

7.14 Should the Secretary determine that a rebuttal statement 

fails to meet the formal requirements, he/she shall submit a brief 

report stating that the rebuttal statement is not receivable, to the 

Chairperson of the Rebuttal Panel for endorsement, and inform the 

staff member accordingly. 

7.15 If the formal requirements for the rebuttal statement are 
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108. The Tribunal notes that under the above-referenced provisions, more 

specifically secs. 7.13 to 7.15, the authority to decide whether a rebuttal statement 

meets the formal requirements falls on the Secretary, who, if he/she is satisfied 

that it does, shall designate a Rebuttal Panel. On the other hand, when the 

Secretary concludes that the rebuttal statement was not complete (hence not 
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Was the decision motivated by extraneous factors? 

122. The burden of proof that the non-renewal was based on extraneous factors 

falls on the Applicant. The Tribunal considers that the Applicant did not provide 

evidence allowing it to conclude that the decision was based on ulterior motives. 

Rather, as stated above, the Tribunal finds that the Applicant’s supervisor made 

genuine efforts, as early as April 2013, to address what she perceived as 

performance issues on the part of the Applicant. The Tribunal also notes that the 

OIAI found that the Applicant’s complaint of harassment did not warrant an 

investigation, since the facts presented by her “appear[ed] to be more in line with 

differing opinions on [her] performance” and that the Applicant did not formally 

contest that decision. 

Remedies 

123. Having found that the rebuttal process was marked by serious procedural 

flaws, the Tribunal rules that the final decision on the rebuttal, confirming the 

Applicant’s e-PAS rating for the cycle 2013, was illegal and cannot stand. 

Therefore, and since the decision not to extend the Applicant’s appointment 

beyond 30 June 2014 was taken on the basis of the outcome of a fundamentally 

flawed rebuttal process, the Tribunal concludes that the non-renewal decision on 

the grounds of the Applicant’s poor performance was equally illegal, and has to be 

rescinded. 

124. Pursuant to art. 10.5(a) of its Statute, when a decision concerning 

appointment, promotion or termination is rescinded, the Tribunal shall set an 

amount of compensation to be paid as an alternative to the rescission of the 

contested administrative decision. 

125. The Appeals Tribunal has ruled that “any consideration of an award of 

damages for persons who are recruited on fixed-term contracts must take into 

account, among other things, the term of the contract and the remainder of the said 

term, if any, at the time of any alleged breach”; consideration has also been given 

to the length of expectancy of renewal (Andreyev 2015-UNAT-501; 

Gakumba 2013-UNAT-387). 



 



 



 


