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By application filed on 2 June? ] 3 - the Applicant- a fdm er staff» %= ber
at the United Nations Fiw ework Convention on Clix ate Change ‘, X _UNFCCGy
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¢. By®eail of 4 August2 q > - the Applicant infdm ed the UNFCCC of the

following’
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€. The Applicant confl ed the above understanding on’ ¢ August2 .« by
signing a clause in the?? Augusl2 y "= orandte that read as follows’

\.

I hereby confh=™» y decision to release the lien on™» y post as
Progr®®» ¢ Al inistrative Assistant- G 5 with the Infdpe ation
Technology Services progr®» e with®» ediate effegt- as well as
*x y agré®» ent with the conditiond» entioned above. \ Annex 5 to
applicatiog, .
¢, On January2 Q4 » the ISGCF beda» ¢ independent and its headquarters
werd» oved to Incheon- Republic of Korea. The Applicant was offered a three
®». onth consultancy contract- which she did not accept. Thus- her assighe ent with
A

the ISGCF &» ¢ to an end.
A\

¢ The Applicant was on annual leave fitm to 2 January2 {‘ . On
QJanuary2 Q - she was offered a threé‘» onth #®» porary assighe ent with the
Sustalnable Develob» ent Mechane X SDMe > UNFCCC> as an AR inistrative
Assistant \G » effective January Q . This appoifft» ent was successively

extended on three occaﬁlons until> DedE)r berz 4
\n

In July2 Q - SDM advertised four posts in its Finance T . The Applicant
applied to the post of Associate Progt®» e Officer \Pz - and was infd ed on
2 Nover ber? {‘ that she was not selected for it. The Applicant filed an
Aapplication against the decision not to select heri whi(.:\h was adjudicated by

‘2 A
Juder ent F@AS;UNDTZ TR

2, During &» eetin%withAthe Applicant on® 7 Nover ber? Q4 - the Chief- AS-
A A »

Ak A

4
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4 The Applicant requested ™» anag®» ent evaluation of the decision to

tdm inate her appoiftt ent on ¢ Januaryz Q5 and received a response to her
3

request on ¢ March? Q5 upholding the contested decision.

5 The Applicant separated fitm service on? ¢ February2 Qs and was paid a
3
tdm ination ind®» nity.

¢ - The Applicant’s principal contentions are’

a.  The agree ent ofzf August2 ¢ was b ited to the period of her

A A

Page 5 of 5



Case No. UNDT/GVA/2015/138
Judgment No. UNDT/2016/212

e. UNFCCC did not» ake any effort to find a suitable post for her’
rather she was told that she had to find one” it was her who secured the
e porary assighe ent with SDM Finance- in Januar}g {‘ " as such- her
appoift= ent was not tém inated upon her return fite- ISGCF’

A
f. She did nﬁt decline a thred™» onth appoifte ent in Korea as alleged by

the Respondent.  hat she was offered \and she declineg, was a consultancy
contract with unclear entit®e ents \the Board of the ISGCF had not yet
approved the AR inistrative Rules and Regulations of the Fund.: she
declined it only after she had» ade arrang®»- ents with UNFCCC on how to

continue’

g, Her assighm ent with ISGCF = e to an end whén it bed® e an
independent entity that started operating fiw its new Headquarters in

Korea as of January2 Q4 ’

h.  Funding was available within SDM and within UNFCCC to cover the
cost of her ®» porary assighe ent until> QNov'e» ber? s ’

i.  Between March and > October? .4 - four staff»®» bers left the
SDM Finance td . As at? 7 Nover ber? ;4! - only one of two advertised
G 5 posts at SDM Finance had been filled and five out of eight posts in the
SDM Finance te» were vacant. Hence- there was a continued need for staff
and one vacant Gg post and this is supported by the evidence” at the ¥ e of
her skparatidn friom service- the SDM Finance téf» was still understaffed’
she was not infdm ed about the ¥ itations of her #®= porary assighe ent

with SDM’ A .

j. She» adc.e\ the request to work under.\a different supervisor after the
téms ination notice had been served to her’ thPSa any argte ent that shé&»- ade

a reassighe ent conditional cannot stand’

k.  She was active in her job search and applied to a P2 post at SDM’
Y
that recrube ent process is subject to a distinct application ‘cf. Case No.

UNDT GVA2 95 ° ‘;: she did not apply to one G4 and two G 5 posts:
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since she had an FTA until > Q‘Nowb-f ber? s with the understanding that
she would be placed against suitable vacant pcs’sts: however- fifo» January to
Deder ber {‘ » she applied to a total of thirty six vacancy annound®- ents-
three of which within UNFCCC> and the e aining with other international
organizations- including the United Nations’ she only applied to posts for

which she was qualiﬁed’

l.  She was not infdm ed that her ®» porary assighe ent with
SDM Finance would end on> Dedew ber {‘ or that her FTA would be
tdm inated although suitable vacant posts anc.i\ fiinds were available’ she was
neithkr infdm ed that her FTA would be tdm inated if she was not
successful inAbeing selected to the P? post at SDM Finance- and if she did
not apply to the G and G 5 positions:

A
Py . The Executive Secretary>- UNFCCC- has the prerogative to extend

e porary assighe ents beyond twelvé™» onths if it is in the best interest of

the Organization',

w
n. hile it was stated that the Applicant was no longer needed at SDM-

it requested additional support fitw another progrtw®» e y\Ati» inistrative
Services Progr®» g and the Applicant had to cover the work of a P2 staff

P B ber of that progf®»- ¢ for twd» onths- while the latter was supporting
SDM Finance” her plade ent in the Al inistrative Services Progtw» ¢ for
twd™» onths prior to her tdm ination on? ¢ February2 s despite the need
of support in SDM- shows bias against her by the unit’bfvanager"

o.  Inlight of the experience she had acquired at SDM Finance- she could
reasonably asste e that she would continue working for it as long as there

were vacant posts available in that unit’ A

p- AG Q4 > did not apply to her case- since it entered into force only
on Octobe Q4 " rather» AG? 0" 4 applies to her case’

A A e \e\»
q-  She was not given thi hn-i and opportunity fo look for another

solution before being serviced the notice of tdm ination”
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r.  There are no Rules and Regulations- or guidelines- stipulating the
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d.  The Applicant was unsuccessful in obtaining a new post: once she
returned to UNFCCC:- the latter offered the Applicant an assighe ent that
was extended three = es- for a total duration of twelvé™» onths- with the
X to facilitate her to find another job " at the expiration of that
assighe ent- the Applicant was reassigned to #= porary functions for

another thre@» onths- unti® € February® s ’
\

e.  Her assighe ents could not be extended indeﬁnitely: pursuant to
UNFCCC AWM inistrative guidelines AG Q‘Q‘4 v\"['Er,- porary assighe ent
against vacant or ®» porarily vacant posts and Special Post allowancg, -
whereby = porary assighe ents should e usdl for the _shortest possible
period- during which the ndm al procedures for recrute ent or places ent
vand proe otion shall be followed " further- according to AG {‘ >
\UNFCC Contract Modalities for T porary Places eng - reassighe ents of
staff are subject to open cbw petition and ﬂt\» aXie t» duration of ondyeari

f.  During the period of her ®» porary assighe ents- the Applicant was
not successful in obtaining a position with UNleCC: while she applied to a
p? position within SDM- she was not selected for it" she did not apply to
three other positions in the Finance Te®» - SDM: advertised in July2 {‘ ’

g.  The contract of the Applicant was properly tém inated- in accordance

with the agree» ent off? Augusl2 q > - to which she had freely consenteéd’

h.  The Applicant’s cl&i» s of harad® ent and abuse of authority by a
," Fad

¢ P
Progta®» ¢ Officer \P4’~, SDM . are not receivable w‘;onl vy rd

Page ¢ of






Case No. UNDT/GVA/2015/138
Judgment No. UNDT/2016/212

A ¢
\$ If facts anterior to the appoiftte ent of the staff
P B ber and relevant to his or her suitability o e to light
that- if they had been known at the ¥ e of his or her
appoift ent- should- under the standards established in the
Charter of the United Nations- have precluded his or her
appoifte ent’

v
\\4 In the interest of the good ab inistration of the

Organization and in accordance with the standards of the
Charter- provided that the action is not contested by the
staff»®» ber concerned.
,,;; ke on g 50 won oy 0§w§ a ﬂﬁ;' ‘& % on 0?“‘5‘{" i
v
\;, Except as otherwise expressly provided in
paragraph \§ below and staff rule >. - if the necessities of service
require that appoifte ents of staff™ ®= bers be tdm inated as a
result of the abolition of a post or the reduction of staff- and subject
to the availability of suitable posts in which their services can be
effectively utilized. provided that due regard shall be given in all
cases to relative cbm petence- integrity and length of service- staff
Px. B2 bers shall be retained in the following order of preference’

v
% Staff» ®= bers holding continuing appoiftte ents’

v
‘g Staff ™»®= bers recruited through cbw petitive
exXo inations for a career appoiffte ent serving on a two year fixed

td appoiftte ent’
Y
‘i Staffm®n ber holdihg fixed tém appoirtm ents.

Y v

\ﬁ The provisions of paragraph \g above insofar as

they relate to staff™»®» bers in the General Service and related

categories shall be deé®» ed to have been satisfied if such staff

Py R bers have received consideration for suitable posts available
within their parent organization at their duty stations.

22 | I the present case- the Applicant’s fixed & appoitts ent was t@» inated

after she had signed an agré®» ent releasing the lien on the G 5 post she had
encte bered at UNFCCC. In that agre®s ent- she had further agreed that her
appoiftt ent would be tdm inated should she not find any post at the end of her
e porary assighe ent with the IGCSC. At the end of that assighe ent. the
Applicant went on a = porary assighe ent with SDM. UNFCCC- until
2 February2 s when her appoifftt» ent was td» inated.
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e d Fad

J ]
[ g Fmsls

Does the Applicant’s case fall under any of the reasons for té ination provided

for under the staff rules’.

25, The staff rules provide for an exhaustive list of reasons for which the

Secretary General can unilaterally tém inate a fixed td» appoifte ent. The
Tribunal has to ex®» ine whether any of the reasons provided for by the Staff
Rules and Regulations apply to the Applicant.

2 As the Appeals Tribunal noted in “5 ¥gn? Q UNA"I4 \see its
para.’2 %

It is clear that the decision being contested was the decision
infdpe ing Ms. Gu» an of her separation fibe service ,prlor to the
expiry of her fixed tdm appoitte ent. Staff Rule ¢ 6 ‘g defines
tdm ination as a separatlon,mmated by the Secretary Generak
and pursuant to Staff Rule ¢ ‘g ‘B - one basis for té inatiot» ay
be the  abolition of posts or reduction of staff .

2 5 The Applicant held a letter of appoiftte ent providing for a fixed tdm

appoiff- ent as ARl inistrative Assistant. ITS. fitm Deder ber 2 Qz to
3 Q‘Nov’er,- ber? s That letter of appoifte ent was Astill in force afte‘f' she
surrendered the lien on her post- effective?? Augus‘[2 - However- under the
agré®e ent she signed on? ¢ August*2 Q‘J - the post for which the letter of
appoiftte- ent was issued and that she had enct bered was no longer available” it
had been filled with another staff®®» ber. In the Tribunal’s view- this is
coe parable to a situation where the post encte bered by the contract holder has
been abolished- under staff regulation z;v\;\; and staff rule :Gv\v:\;. However
unlike post abolition- on which the staff»*®» ber has no influence- the decision to
surrender the lien on the post for which she had been recruited was voluntarily
taken by the Apphicant. Indeed- prior to signing the agre®» ent o’ § August2 (N
the Applicant infdm ed the UNFCC AM» inistration- through an ®w ail that she

4 August2 A9 > - that she wished to release the lien

wrote at her own initiative on
on her G 5 post. Further- the Applicant conftm ed in a subsequent ®»- ail that she
Y

was \ still no. interested to return to that post.

2
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o The Tribunal notes that the At inistration offered the Applicant- although
under the td s of the agreé®» ent it was not obliged to do so- a #= porary
assighe ent with SDM. UNFCCC- as AW inistrative Assistant. effective
January2 Q4 > e ely when the ISGCF beda» e independent and the Applicant’s
assighe ent tl‘l\ére da» e to an end. That #®= porary assighe ent was extended three
B es- until > Deden ber? Q4 . Even thereafter- the AR inistration™ ade an
effort to place the Applicant- E‘l\ltld offered her another ®» porary assighe ent until
2¢ February2 s The AR inistration thu®» ade considerable efforts to place the
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