


  Case No. UNDT/GVA/2016/024 

  Judgment No. UNDT/2017/021 

 

Page 2 of 16 

Introduction 

1. The Applicant contests the termination of his fixed
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seven treatments claimed by the Applicant were admitted and treated at the centre, 

whilst four were outsourced. Upon receipt of these answers from the doctor, a 

member of the Fraud Investigation Unit of VBI stated, in an email of 28 March 

2014 to the doctor, the following: 
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16. On 21 August 2014, the Applicant joined UNAMA as an Engineer (P-3), on 

a fixed-term appointment. 

17. By letter dated 27 March 2015, the Executive Coordinator, UNV, forwarded 

VBI’s investigation report, dated 16 December 2013, to the Department of Field 

Support (“DFS”) at Headquarters. DFS was advised that, after review of the 

investigation and the Applicant’s comments, APDM found the allegations to be 

“convincingly substantiated”; the case was, therefore, considered as one of serious 

misconduct as defined in the Code of Conduct for UNVs, and in violation of the 

Conditions of Service for UNVs 2008. Based on APDM’s recommendations, the 

Executive Coordinator concluded that summary dismissal would have been the 

appropriate disciplinary measure to have taken had the Applicant still been 

serving as a UN Volunteer. 

18. On the same day, the Executive Coordinator, UNV, sent a letter to the 

Applicant conveying these conclusions. 

19. By memorandum dated 15 June 2015, the Assistant Secretary-General for 

Field Support (“ASG/DFS”) referred the matter to the ASG/OHRM 

recommending the termination of the Applicant’s contract on the basis of facts 

anterior to his appointment with UNAMA. The referral included the letter of 

27 March 2015 to DFS and the VBI’s investigation report. 

20. By letter dated 22 September 2015, the ASG/OHRM, set out the preliminary 

findings regarding the allegations of medical insurance fraud, and informed the 

Applicant that consideration was being given to separating him for facts anterior 

to his appointment. He was invited to respond to this letter, which he did by 

submitting written comments, dated 4 October 2015, reiterating that he did not 

commit fraud against VBI and stating that the conclusions of VBI and UNV were 

flawed. Apart from asserting his innocence and elaborating on perceived 

shortcomings of the investigation, he did not provide any fresh evidence or 

explanation. In particular, he did not identify the medical establishments at which 

he claimed to have received in-patient treatment. 
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21. By letter dated 1 December 2015, delivered to the Applicant two days later, 

the ASG/OHRM informed the Applicant of the decision to terminate his 

appointment pursuant to staff regulation 9.3(a)(v) and staff rule 9.6(c)(v) for facts 

anterior to his contract which, if they had been known at the time, would have 

precluded his appointment, particularly the submission of medical insurance 

claims containing false information. The Applicant was informed that the decision 

was to take effect on 2 January 2016. 

22. On 20 December 2015, the Applicant requested management evaluation of 

the termination of his appointment. 

23. On 11 April 2016, this application was filed. The Respondent replied on 

13 May 2016. A case management discussion took place on 14 February 2017. 

Parties’ submissions 

24. The Applicant’s principal contentions are: 

a. The contested decision is based on VBI’s investigation report, which 

suffered from a number of deficiencies; in particular, it was issued before 

further investigatory steps had been conducted in response to the 

Applicant’s comments that the clinic did in fact carry out some medical 

procedures; 

b. He submitted claims, supported by invoices, and there was no 

evidence indicating that the treatment he received was impossible, 

implausible or unreasonably expensive; the clinic existed, had a specified 

address and the clinic’s chief physician verified the likelihood of the 

treatment; the clinic was capable of administering the treatments as well as 
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the same standard of proof applicable to disciplinary proceedings, that is, 

clear and convincing evidence. At no point was the evidence assessed 
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36. In such circumstances, the Administration is required to examine the 

information received in a fair and balanced manner, and to provide the staff 

member with an adequate opportunity to comment on the information received 

and to adduce any further explanation or facts. 

37. The Tribunal notes that the Respondent has produced the documents 

transmitted by UNV to DFS. This material includes information and exchanges 

both before and after 13 December 2013 and, particularly, the Applicant’s email 

to VBI challenging the findings in its report. 

38. By letter dated 22 October 2015, the ASG/OHRM set out the facts as 

reported to DFS, and informed the Applicant that it could lead to the termination 

of his appointment for acts anterior to his appointment, indicating the legal basis 

for this. She gave the Applicant an opportunity to comment. The Applicant 

provided a response, by letter dated 4 October 2015. However, in this letter he 

made no representations of substance, nor did he provide fresh evidence that 

could have caused the Administration to reconsider its proposed course of action 

to terminate his appointment. 

39. The Tribunal finds that the Applicant was treated in accordance with 

procedural fairness and that his due process rights were respected. 

Evidence supporting the factual findings on the Applicant’s involvement in fraud 

40. The parties disagree as to the proper standard of proof applicable in cases 

related to facts anterior. The Respondent submits that the test of the “balance of 

probabilities” is applicable, and the Applicant submits that the applicable standard 

for termination by reason of misconduct should apply, which according to the 

Appeals Tribunal’s case-law is that of clear and co
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41. This is not a disciplinary case, but one concerning termination for facts 
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48. The Tribunal observes that established facts relating to multiple instances of 

health insurance fraud, totalling several thousands of United States Dollars, are 

directly relevant in assessing the suitability of staff. The facts of this case are 

sufficiently serious that they would in all probability have resulted in disciplinary 

action against, and separation of, a staff member in active service with the United 

Nations (see Blais


